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Introduction

· A substantial majority of all prosecutions filed by the prosecutor’s office are resolved by a negotiated plea of guilty.

· Courts on the average are less severe with defendants who plead guilty than with those who defend their innocence to the end.

· Each element of a crime must be proven beyond a reasonable doubt

· Reasonable doubt is generally applied to the case as a whole

· Burden of proof:  production & persuasion

· Defendant usually only has burden in affirmative defenses

· Prosecutors can only appeal on questions of law, not on questions of fact

· Appealing a question of fact violates double jeopardy

· Defendants, however, can appeal both on questions of law and of fact

· The substantive grounds on which a defendant can appeal are:

· The charge on which he’s convicted isn’t a crime (criminally proscribed)

· Not all of the necessary elements of the crime were alleged.

· The evidence was insufficient to justify any fact-finder in finding all the necessary elements of the crime proven beyond a reasonable doubt.

· The jury was improperly instructed.

· Federal Sentencing Guidelines

· Remove a lot of judicial discretion, can be draconian

· Although the guidelines are in principle “presumptive,” and judges have authority to “depart” from them, the grounds for departure are exceedingly limited.

· They were intended to greatly increase the severity of federal sentencing

· Things not considered in sentencing

· Mens rea is not taken into account for sentencing (!)

· When past offenses were committed

· Things taken into account for sentencing

· What was the motive?

· Relation between victim & offender

· Remorse shown by transgressor

· What if transgressor has dependents?

· MPC:  perfect for a perfect world, it’s kind of the “law of the land”; this not being a perfect world, it’s at least a good guideline

· Creates elements of crimes / offenses

· Elements include act, mens rea and attendant circumstances

· Mens rea: purpose, knowledge, recklessness, negligence

· Every element in MPC must correspond to a mens rea

Punishment

· “Theories” of punishment affect legal decision making by:

· Influencing the decisions of legislatures in defining offenses and defenses, prescribing penalties, and allocating resources for police, prisons, prosecutors, parole and probation services, and other social welfare expenditures that may be thought to prevent crime.

· Influencing judges in interpreting and applying criminal statutes

· Influencing judges in sentencing offenders.

· Why do we punish?

· Specific deterrence:  to prevent you from doing this again

· General deterrence:  to set a general example for everyone else

· Excessive punishment runs through both Utilitarianism and Retribution

Utilitarianism  (~ it’s better to punish than not)

· Deterrence  (general & specific)

· Even if the person punished is innocent, purpose is still served (for general deterrence)

· To prevent an offense, it is necessary that the repressive motive should be stronger than the seductive motive

· We need an optimal level of deterrence to other crimes (not the maximal level)

· Do criminals really calculate whether crimes pay or not before committing?

· There is controversy over whether deterrence actually works

· It only works if people take into account the costs and benefits of alternative courses of action and choose that which confers the largest net benefit (or the smallest net cost)

· Social influence conception of deterrence: “Broken window effect”

· A broken window invites more window-breaking because it is a signal that no one cares, so breaking more windows costs nothing.

· This conception applies to “gateway” drugs’ capacity to stimulate more drug use

· Order maintenance policing has deterrent effect

· Rehabilitation

· How do you rehabilitate someone who’s never been habilitated in the first place?

· Reasons for decline of this theory of punishment

· History has shown it doesn’t work (it would only work if the values, preferences, or time-horizon of criminals can be altered by plan)

· Rise of libertarian thought

· Objections to attacking individuals v. causes of crime

· Too much power for judges & prisons to release

· Conservatives say: criminals should be punished; why make them better and absolve them?

· Incapacitation

· No value judgments are necessary if you simply lock criminals away; this prevents them from committing more crime

· This rests on some assumptions

· Crimes in prison don’t count

· Some offenders must be repeaters

· Offenders taken off streets must not be replaced by others

· This happens with organized crime

· Prison must not “train” or otherwise increase likelihood they’ll commit more crime upon leaving

· “Selective incapacitation” incarcerates those offenders deemed most likely to commit future crimes for longer terms than other offenders.

· Problems with utilitarianism

· Swiftness & certainty of punishment affect deterrence profoundly, but severity of punishments does not

· Much crime is irrational

· Deterrence only works if the criminal has a non-criminal alternative

· Backlash

Retribution
(~ wrongdoing merits punishment)
· Revenge / Desert

· Intuitionist

· Contract

· A tacit social contract establishing rules of conduct & participation exists

· “Eye for an eye” is limited, however, to only an eye; you will only get the punishment you deserve, no more.  

· We can only punish past acts, not propensities to commit future crimes (of drug use, for example).  Ironically, at sentencing stage & at parole stage, we do look at future propensities…

· The retributivist remains willing to trade the welfare of the innocents who are punished by mistake for the greater good of the punishment of the guilty and so seems committed to sacrificing –“using”—the mistakenly convicted for the benefit of society in general

· Expressivism

· Teach society what’s right & wrong

· Condemnation is a kind of fusing resentment and reprobation

· Moral Education

· Teach a lesson to the criminal & tell him he’s done wrong.

· Lawbreakers take an unfair advantage over law-abiding people.  Punishment pays the debt.

· This assumes we all start at same place, with same benefits and same background

Educative Theories of Punishment
· Punishment is intended as a way of teaching the wrongdoer that the action he did (or wants to do) is forbidden because it is morally wrong and should not be done for that reason

· The ‘shaming’ produced by interdependency and communitarianism can be either of two types – shaming that becomes stigmatization or shaming that is followed by reintegration

· When shaming becomes stigmatization, the deviant is both attracted to criminal subcultures and cut off from other interdependencies (with family, neighbors, church, etc)

· Four dimensions of these theories of punishment:

· Does punishment aim at preventing future crime (utilitarianism) or punishing past crime (retribution)?
· Is crime caused by societal circumstances (utilitarianism) or by individual character (retribution)?

· Does punishment express blame for people who are punished?

· Under utilitarianism, not really; under retribution, YES

· Does punishment include the punished within society (utilitarianism: “we’re all the same”) or does it exclude them as outsiders (retribution has separative effect)?

The Criminal Act

A criminal offense is a combination of an Actus Reus (bad act) and a Mens Rea (guilty state of mind)

Actus Reus

· The “Act Requirement”

· The conditioning of just punishment on the proscription, charging, and proof of an “actus reus,” or of a defined and voluntary instance of conduct

· The particular actus reus that the prosecution must charge and prove beyond a reasonable doubt in order to establish liability for a particular crime.

· “All punishment must be for (1) past (2) voluntary (3) conduct (4) committed within the jurisdiction, (5) specified (6) in advance (7) by statute.”

· Desert is a necessary condition for punishment

· “Retribution as a limiting principle of punishment”

· punishment must be for past conduct; we may want to limit punishment to voluntary conduct

· The need for an actus reus

· “No crime without a law, no punishment without a crime”

· “No intent, however felonious, unless coupled with some overt act, is criminal… some overt act is the only sufficient evidence of the criminal intent” Proctor v. State (1918)
· As a predictor of future acts, intent is not very effective

· What are the problems with punishing intent?

· Intent alone is insufficient

· Benefit of Doubt: Person can change mind before committing crime

· We want to have an act to prove that intent existed

· Proof : How do you show what a person was simply thinking?

Omissions

· Courts have identified four situation where failure to act constitutes a breach of legal duty

· Statute:  Where a statute imposes a duty to care for another

· Status:  Where one stands in a certain status relationship to another

· This isn’t always family; if you’re a “co-adventurer” it counts too

· Contract:  Where one has assumed a contractual relationship to another

· Seclusion:  Where one has voluntarily assumed care of another and so secluded the helpless person as to prevent other from rendering aid

· An argument as to the scope of duty: if you feel guilty, it’s due to a negative self-judgment; this judgment could just be about a failure of supererogation, not a failure of obligation

Voluntariness v. Involuntariness

· Voluntariness is a proxy for some sort of blameworthiness

· An act is not voluntary if it’s mentally coerced; the issue is one of bodily control

· “Open up the time frame”

· We don’t have to look only at the instant at which the crime occurred.
· Are there circumstances/acts preceding the crime that indicate that there was some causation on the defendant’s part?
· This time frame issue is better than transferred voluntariness: if you back up the time frame enough, there’s a voluntary act somewhere.
· * Contrast this with strict liability, where voluntariness is not concerned

· Voluntariness also raises the issue of foreseeability; defendant should foresee that an act may lead to some bad effect or to a criminal act

· In Martin v. State (1944), should the defendant have had to foresee that cops would arrest him in his house and take him onto the public freeway, where being drunk is a crime?  Obviously not…

· Involuntary act jury charge is different than insanity charge: punishments could differ, burden of proof definitely differs

· In People v. Grant (1977), if the defendant knows that drinking causes or could lead to a seizure, is he responsible for the involuntary acts that result from such seizures?  The seizure is an involuntary reaction to an internal function…

· In People v. Newton (1970), defendant struggled over gun during arrest, which fired and injured the 1st officer.  This officer shot defendant in abdomen, which caused Newton to shoot again (involuntarily, he claims), killing the 2nd officer.  Was the killing voluntary or involuntary?

· If defendant is responsible for getting himself shot, then he’s responsible for the consequences…

· If unconsciousness is a defense to the act requirement, the burden is on the prosecution

· If unconsciousness is a defense to responsibility, the burden can go on either party

Prohibition of Status Crimes

· Possible “statuses” that have been unjustly punished: drug addiction, homelessness, gang membership

· Punishing a status entails the risk of punishing someone for no overt act, but for being a type of person…

· In Robinson v. California (1962), court ruled under a voluntariness argument that addiction is a disease: “a law which made a criminal offense of such a disease would doubtless be universally thought to be an infliction of cruel and unusual punishment in violation of the 8th and 14th Amendments.”

· Involuntary conduct cannot be punished.  Robinson cannot stop being an addict without medical assistance.  Hence he is an addict involuntarily.

· Punishment must be for past, not future, conduct.  Being an addict implies the desire or propensity to commit punishable acts in the future.

· Powell v. Texas (1968) seems to –but doesn’t—overrule Robinson by upholding conviction for being intoxicated in public
· Powell is not convicted of alcoholism, but for omitting to take precautions that would prevent his being drunk in public.  In Robinson, there was no act & the conviction focused on the disease, not on behavior pursuant to / resulting from the disease that could have been prevented through reasonable precautions.
· Pottinger v. City of Miami (1992) focuses on punishing the status of homelessness
· “homelessness is due to various economic, physical or psychological factors that are beyond the homeless individual’s control”

· (In)voluntariness of homelessness: is it a disease or a condition?

· “arresting homeless people for harmless acts they are forced to perform in public effectively punishes them for being homeless”

· Powell did not explicitly overrule Robinson

Specificity

· Citizens need adequate notice of what is forbidden and what is permitted.

· In Chicago v. Morales (1999), the Court struck down an ordinance prohibiting “criminal street gang members” from “loitering” with another or with other persons in any public place.

· One problem raised is how to define “loitering” and “criminal street gang”

· Also, the police-designated areas to enforce this ordinance are not revealed to the public, so how is the public supposed to conform its behavior to the law?

· Additionally, punishing someone for being criminal gang member seems to punish a status…

The Guilty Mind

The Mens Rea Requirement

· Mens rea began to be recognized around 1300 AD, then around 1800 AD we started to see not require a mental state.

· The mental element – culpable mental states typically include

· Purpose (blameworthy mental state)
· Conscious objective is to cause harm – “maliciousness,” “viciousness”

· Knowledge (blameworthy mental state)
· Not conscious objective, but practically certain that conduct will cause harm – “callousness”

· Recklessness (blameworthy mental state)
· Aware of a substantial risk that conduct can cause harm – “wanton”

· Negligence (non-blameworthy mental state)
· Unaware of a substantial risk that should have been perceived.

· (“Willful” generally refers to both knowledge and purpose)

· (“Careless” generally refers to both recklessness and negligence)

· Responsibility – despite the presence of a mental element, a presumptively guilty individual can’t be fairly punished if he has an excusing affirmative defense (such as insanity or duress)

· Willful Blindness

· Having knowledge without definite certainty, and ignoring that knowledge (essentially constitutes recklessness, can sometimes mean knowledge)

· Presumption of knowledge

· A statutory or judge-made presumption may be used to help prove that Δ acted “knowingly.”  (for example, in many statutes governing receipt of stolen property, Δ’s unexplained possession of property which is in fact stolen gives rise to a presumption that Δ knew the property was stolen)

· Knowledge of attendant circumstances

· Where a statute specifies that Δ must act “knowingly,” and the statute then specifies various attendant circumstances which the definition of the crime makes important, usually the requirement of knowledge is held applicable to all of these attendant circumstances.

· General v. Specific Intent

· Courts traditionally classify the mens rea requirements of “willfulness” crimes into two types

· General intent – A crime requiring merely “general intent” is a crime for which it must merely be shown that Δ desired to commit the act which served as the actus reus (for example, battery)

· Specific intent – Where a crime requires “specific intent” or “special intent,” this means that Δ, in addition to desiring to bring about the actus reus, must have desired to do something further (for example, burglary)

· Most modern codes and the MPC have abandoned the general/specific intent distinction, and instead set forth the precise mental state required for each element of each crime.

· Reckless v. Negligence

· The distinction between these two is sometimes blurred.  Generally, one is negligent if unaware of a risk that he should have been seen, and one is reckless if aware of a substantial & unjustificable risk that he disregarded.

· Example: Δ runs a nightclub with inadequate fire exits.   A fire breaks out, killing hundreds.  Under the majority “subjective” standard for recklessness, Δ is liable only if he actually knew of the high risk of harm posed by inadequate fire exits.  Under the minority “objective” standard for recklessness, it would be enough that Δ was extremely careless and that a reasonable person would have known of the great danger, even though Δ did not.  The minority view here is essentially applying a negligence test disguised as “recklessness” or “carelessness.”

· “Gross” negligence

· Usually, criminal negligence is “gross” negligence; it’s a deviation for ordinary care greater than that which would usually be required for civil negligence.

Strict Liability

· Strict Liability crimes are those for which no culpable mental state at all must be shown – it is enough that Δ performed the act in question, regardless of his mental state.

· Some examples of SL crimes:

· Statutory rape (Δ generally guilty whether or not he knew she was below the prescribed age)

· Mislabeling of drugs

· Polluting air or water

· Concealment of a dangerous weapon while boarding an aircraft

· Constitutionality

· There isn’t really a constitutional problem with punishing a Δ without regard to his mental state.

· Arguments for:

· Defendant suffering conviction really had some mental state

· No matter how you instruct a jury, they won’t convict unless they find guilt

· Social-engineering & Public Policy goals are supported by strict liability

· Example: Under some conditions, as between an “innocent” plaintiff and an “innocent” defendant, the defendant should have to bear the loss (courts’ view)

· There’s a super-deterrent effect

· A mixture of these (esp. of 1+2 or of 3+4)

· Interpretation

· Because a statute doesn’t specify a mental state, doesn’t mean it’s an SL offense; judges must determine whether a particular mental state was intended by the legislature.  In general, the older the statute (esp. if a codification of a common-law crime), the less likely it is to be an SL offense.  Most SL offenses are modern, and are of relatively low heinousness.

· Types of SL

· Substantive strict liability

· Liability without moral fault

· Pure strict liability

· Liability without any culpable mental state with respect to any objective element

· (these cases are rare, since most conduct terminology implies some awareness of what one is doing)

· Impure strict liability

· Liability without any culpable mental state with respect to at least one such element

· MPC & Strict Liability

· There is no s.l., except for “violations” & where statutes stipulate.

· “violations” are not crimes under MPC, and may only be punished by fines or forfeitures (see MPC 2.05)

· “Crime does & should mean condemnation and no court should have to pass that judgment unless it can declare that the defendant’s act was culpable.”

· The Dotterweich Rule
· U.S. v. Dotterweich (1943), where president of company is held liable for company’s misbranded drugs
· Where there is no specific language to the contrary in the statute, and public need justifies the punishment of an otherwise innocent person, the crime should be imposed as an SL offense (utilitarian argument).  The person must have a “responsible relation” to the violative transaction or condition, and it must be an offense for which it can be reasonably construed that the intent of the legislature was to punish on an SL basis.
· The Morissette Rule
· Morisette v. U.S. (1952), where junk dealer held liable for taking spent bomb casings from air force bombing range though he honestly thought them abandoned and free for the taking
· Mental element is not required for “public welfare offenses” where the regulatory and safety needs of the many justify criminal liability for those in a “responsible relation” to the violative transaction or condition.  BUT, SL can’t be applied to crimes that have their origin in the common law, for which the requirement of intent is inherent in the offense, even when not expressed in the statutory language.
· United States v. Balint (1922)

· Pharmacist convicted of selling a table with drugs hidden inside.

· The due process clause doesn’t require knowledge for criminal liability

· There’s a justification for s.l. if there’s a high risk to the public

· The “least-cost avoider”

· The benefit to the public outweighs the harm to the defendant

· ‘Ignorance of the law is no defense’ in many cases

Culpability

· Regina v. Faulkner (1877)

· Faulkner was stealing rum from his ship’s cargo area, lit a match while trying to replace the cork & accidentally ignited the rum.  The ship burned down, and Faulkner was convicted of “feloniously,” “unlawfully,” and “maliciously” setting fire to the ship.

· For a conviction it is necessary that Δ must have intended the very act with which he’s charged, or that it was a necessary consequence of some other criminal act in which he was engaged, or that having a probable results which Δ foresaw, or ought to have foreseen, he nevertheless persevered in such other criminal act.  It isn’t an acceptable policy of law to extend the mens rea for the 1st act to a 2nd act within the same transaction.

· So, can Faulkner be convicted of arson for having the mental state necessary to steal rum?

· The possible ways to convict Faulkner:

· Purpose

· He intended to burn the ship

· Knowledge

· His goal was to steal rum, but he was fairly certain the ship would burn as a result

· Recklessness

· He knew there was a substantial risk that, if he lit the match, the ship would burn

· Negligence

· A rational person would’ve known of this risk, but he didn’t

· Strict Liability

· The risk is so small, a rational person would ignore it

· “Felony-Murder” rule applied to this case

· Larceny is the causal reason for fire, & you were doing it in the course of another crime, so we tie together the culpability from the other crime and hold you liable for both crimes.

· Default Culpability

· The basic presumption of this under the Common Law is that, if none of the mental elements are prescribed in the statute, assume recklessness as the minimum mens rea requirement.

· Don’t assume anything with the MPC, however, since culpability requirements are spelled out explicitly (MPC § 2.02(1) and § 2.02(4) )

Mistake and Mens Rea Default Rules

Mistake of Fact

· Fundamental mistake as to a circumstance or attendant circumstance of the action.  Do not think of “mistake” as being a separate doctrine; instead, look at the effect of the particular mistake on Δ’s mental state & examine whether he was thereby prevented from having the mental state required for the crime

· MPC doesn’t give us any language about mistake of fact

· If you make a mistake of fact, generally it’s because you don’t have the requisite mens rea

· “Lesser Crime” theory

· Δ’s mistake will almost never help him if, had the facts been as Δ mistakenly supposed them to be, his acts would still have been a crime, though a lesser one.

· Mistake must be “reasonable”

· Older cases often impose the rule that a mistake cannot be a defense unless it was “reasonable.”  But, under the modern view – and that of MPC—even an unreasonable mistake will block conviction if the mistake prevented Δ from having the requisite intent or knowledge

· Rejection by finder of fact

· Even in a “modern” jurisdiction, the finder of fact is always free to disbelieve that the mistake really occurred.

Mistake of law

· Common Law rule is that “Ignorance of the law is no excuse”

· Why should we want to make knowledge of the elements of a crime a strict liability crime?

· To give an incentive to learn the law

· You just ought to know

· If you allow a mistake of the law, the law becomes interpreted by average laymen instead of by judges and lawmakers; the law becomes what people think it means rather than what it was enacted to mean.

· Under the MPC, if the mistake negates the culpability or mental element requirement, then you’re not guilty.  (MPC § 2.04 (3): mistake of law as an affirmative defense)

· The point of a mistake of law excuse is to avoid punishing those offenders who cannot fairly be held responsible for their offenses.  By contrast, a mistake of law that negates the mental element of the offense implies that the defendant committed no offense to begin with.

· Mistakes of law don’t negate culpability unless it’s a tax case, or if there’s a due process violation, or if someone tried to the best of their efforts to ascertain & follow the law:

· Tax-code violations  (see Cheek)

· Cheek claims to believe that the Constitution forbids a tax on income; so long as the belief is sincere, it would negate his mens rea for offense of not paying taxes; statute says he must break law “willfully.”

· This is a good faith misunderstanding

· Tried to ascertain law  (see Twitchell; MPC 2.04(3)(b) )

· This is a defense under MPC 2.04(3), so long as Δ acts in reasonable reliance on official statement of law that was afterwards determined to be erroneous or invalid.

· Twitchells relied on interpretation by religious pamphlet of Attorney General’s statement re: their obligations in seeking medical treatment v. relying on ‘spiritual treatment’

· Engrained in due process is idea of fair notice (see Lambert)

· This is a defense provided the Δ doesn’t know of the law & it hasn’t been published or otherwise made reasonably available prior to Δ’s conduct.

· Lambert, a felon, didn’t register within 5 days of moving to LA, claimed she didn’t know of law requiring her to do so.

· MPC § 2.02 (9): knowledge, recklessness or negligence as to illegality of conduct is never an element of an offense/crime; you should know already

· Mistake of non-governing law.  When you make a mistake about some other law that helps you interpret the criminal law you’ve violated (that other law can be either civil or criminal)

· When Δ is charged with violating a law for failing to recognize or interpret a different, “non-governing” law (for example, Δ reasonably believes that he has been divorced from his first wife, when in fact the ‘divorce’ is an invalid foreign decree, which is not recognized under local law.  Marrying a second wife is then a “mistake of law” about the enforceability of the prior divorce, and this negatives the intent needed for bigamy.  (see Long)

· Mistake of non-governing law is basically no different from mistake of fact.

· A “non-governing” law is one that may be embedded in the meaning of a particular circumstance element, but is not the law under which Δ is being charged.

· Mistake of governing law.  When Δ makes a mistake about the law that defines the offense; when you mistakenly think the law doesn’t apply.

· In the end, the result is probably the same between the MPC and the Common Law.

· Some exceptions to this distinction:

· Not all mistakes matter (MPC: not all mistakes negate mental element)

· A mistake can be a defense that doesn’t negate the mental element or that isn’t relevant or a matter of law

· Exculpatory mistakes (ones that will excuse you) v. Inculpatory mistakes (what you were doing was not as bad as what you thought you were doing & vice-versa)

Capacity for Mens Rea

· Mental defects  (MPC § 4.02)

· In most states, evidence of mental defects is admissible if it proves that Δ didn’t have the required mental element.  Whereas the defense of insanity can only be established after a conclusion of G or NG is reached, evidence of mental defects can be used to prove the lack of the requisite mental state during the guilt phase of the trial.  A personality disorder, however, doesn’t cut it as a mental defect.

· Hendershott v. The People (1982)

· Δ is charged with assault, but claims minimal brain dysfunction; Δ lacks the capacity to form the requisite mens rea.
· Voluntary Intoxication  (MPC § 2.08)

· Can negate knowledge or purpose if those are elements of the crime, but cannot negate recklessness.  Δ must be so intoxicated that knowing or purposeful conduct is impossible.

· State v. Cameron (1986)
· Δ attacked a man with a broken bottle.

· “If sober, I wouldn’t have done it” isn’t good enough; the v.i. must be enough to completely negate mens rea; she must prove to jury that she didn’t know she possessed a weapon or that she assaulted.

· Some states flatly reject v.i. as a defense; all states reject it as a complete defense.

Causation

· A culpable Mental State + an Act isn’t enough; there must be a causal connection between the mens rea and the actus reus (MPC § 2.03)

· The MPC’s fluid standard of causation can be explained as an effort to condition liability on a determination that the Δ’s culpable mental state caused the proscribed result.

· Causation of harm is a normative conclusion that, absent justifying conditions, Δ has wronged someone.

· Note: most states don’t have any standards for causation in their penal codes, nor have they adopted the MPC.  Instead, they rely on common law definitions.

Four strategies for limiting causation & liability:
· “But-for” causation

· necessary conditions or acts “but for” which the harmful result would not have occurred.

· This is sometimes referred to as the factual cause, or the de facto cause, or the scientific cause.

· A criticism of this form of “factual” causation is that, if you open up the time frame enough, there are any number of causal events and labeling any one of those events as “the cause” is impossible.

· A derivative of this: if Δ1 shoots V in the lung, and V would eventually have died of this, but Δ2 shoots V in the heart, killing him instantly, only Δ2 is guilty of murder; Δ1 is guilty of attempt.

· Foreseeability // Proximate Causation

· Requires a connection between the actor’s culpable mental state and the harmful result; sometimes referred to as “proximate causation”

· Intervening Events

· An intervening cause is said to “break the chain of causation” if it was a necessary condition for the harmful result, subsequent to Δ’s act, and not caused by Δ’s act.

· Intervening Actions

· Providing the necessary means or conditions for another person to cause harm is not to cause the harm oneself

· Temporal Intervals

· A lengthy interval between cause and result increases the chances that the victim may have suffered some other misfortune or that some undetected factor caused the result; sometimes a length interval is said to make the connection between Δ’s act and the harmful result “too remote.”

· United States v. Hamilton (1960)

· Δ attacked V, who was treated at hospital, then in convulsion V pulled tubes from nasal passages and trachea that had permitted him to breathe.  V died, and Δ was convicted.

· “It is well established that if a person strikes another and inflicts a blow that may not be mortal in and of itself but thereby starts a chain of causation that leads to death, he is guilty of homicide.  This is true even if the deceased contributes to his own death or hastens it by failing to take proper treatment.”

· Failure to treat a wound is not an intervening action; treatment that does additional harm, however, is an intervening action.

· The illegality of the initial act is generally what matters; if you can trace the result back to some initial, illegal act, that act will be treated as the legal cause.

· Part of what matters is foreseeability, part is responsibility.
· Stephenson v. State (1932)
· Δ abducts V, who ingests mercury & dies.
· Only intervening, responsible action breaks the chain of causation

· A responsive action to the Δ doesn’t break the chain; she was under duress & in his custody, so isn’t responsible for her own actions.  Δ is therefore guilty.
· Δ could be convicted because there was no responsible intervening act between his kidnapping of V and her death, and/or because he had assumed a duty to care for her by excluding others from being able to help her.
· Duties

· Occasionally, passive conduct or an omission can be said to cause harm – for causation purposes – where there was an affirmative duty to act.

Proximate Causation

· A proximate cause produces the result by a “natural and continuous sequence,” and this causation is usually limited to results expected by the actor.

· 2 possible definitions

· A cause that isn’t so far back in the causation chain that the harmful result isn’t foreseeable or can’t be considered a natural consequence of the act (West).

· Δ’s act is the proximate cause of a harmful result if the result is “not too remote or accidental in its occurrence to have a just bearing on the actor’s liability or on the gravity of his offense” (MPC § 2.03(2)(b) )

· Policy Question:  P.C. is essentially a policy question: Is the connection between the act and the harm so stretched that it’s unfair to hold Δ liable for that harm?

· Strict liability & proximate cause

· Some state legislatures have passed DWI-manslaughter statutes authorizing manslaughter convictions for Δs involved in fatal accidents while DUI.

· Driving while intoxicated already demonstrated reckless behavior on Δ’s part and deterrence of such reckless conduct is enhanced by the absence of an explicit causal requirement between the death and the Δ’s intoxication.

Causation by Omission: Duties

· There are 4 ‘recognized’ affirmative duties:

· Status (such as marriage or parent-child)

· Contract

· Co-adventurer or Undertaking (where others may be precluded from aiding)

· Statutory obligations

· There’s also 1 ‘unrecognized’ affirmative duty:

· Δ caused danger (if V is endangered by Δ’s conduct, Δ has a legal duty to rescue V)

· Commonwealth v. Cali:  Δ starts a fire, decides to let it burn to collect insurance; Δ is guilty of arson.  Court decides it’s okay to superimpose the prior act on the later mental state; at the start of the fire, there was no criminal liability (assuming he gets out of negligence), but once he decided to let it burn instead of trying to extinguish it or calling the fire department, he’s an arsonist.  He created a duty to act to extinguish the fire.

“Eggshell Skull”

· If the actual harm is greater that intended, or greater than what was reasonably foreseeable, Δ is generally not liable for the greater harm

· For example, assume simple battery is defined as the intentional causing of minor bodily harm, and aggravated battery is defined as the intentional causing of grievous bodily harm.  Δ gets into a scuffle with V, intending merely to hit him lightly on the head.  Instead, V has an “eggshell skull,” which is fractured by the blow.  Δ won’t be held guilty of aggravated battery, jus simple battery, since his intent was only to produce that lesser degree of injury required for simple battery.

· Exceptions to this rule in Homicide cases

· Under the misdemeanor-manslaughter rule, if Δ’s minor attack on V unexpectedly causes V to die, Δ is guilty of manslaughter (as he would be on the facts of the above example if V unexpectedly bled to death).

· If Δ intended to seriously injure V but not to kill him, in most states he’d be guilty of murder if V dies from the attack, because most states have a form of murder as to which the mental state is intent-to-grievously-injure.

Year-And-A-Day Rule

· Common Law rule that expresses the proximate cause idea in homicide cases:

· Δ can’t be convicted if the victim didn’t die until a year and a day following Δ’s act.  Many states continue to impose this rule

Doctrine of Transferred Intent

· In general, it’s not a defense that the actual victim of Δ’s act was not the intended victim.  Instead, courts will “transfer” Δ’s intent from the intended to the actual victim.  

· (for example: Δ, intending to kill X, shoots and hits V due to bad aim.  Δ’s intent to kill X is transferred to kill V, thereby coupling his mens rea with the actus reus & allowing us to convict Δ of killing V.)

· Unforeseeability:  In most courts, the “unintended victim rule” probably applies even where the danger to the actual victim was completely unforeseeable.  

· (for example: Δ shoots at X and misses, unawares that V is nearby.  If his shot kills V, he’ll probably be convicted of killing V.)

· Same defense:  In an “unintended victim” case, Δ may raise the same defenses he would have been able to raise had the intended victim been the one harmed. 

· (for example: Δ shoots at X in legitimate self-defense, but hits & kills V, an innocent bystander, by mistake.  Δ may claim self-defense, just as if the bullet had struck the intended victim.)

· Mistaken Identity:  The fact that Δ is mistaken about the victim’s identity is not a defense.

· (for example: Δ shoots at V, mistakenly thinking V is X, and kills him.  Δ will be convicted of this murder, as the crime of murder requires an intent to kill, but doesn’t require a correct belief as to the victim’s identity.)

· Crimes of recklessness and negligence:  The “unforeseen victim” problem also arises in crimes where the mental state is recklessness or negligence, rather than intent.  But in these situations, a tighter link between Δ’s act and V’s injury is probably required than where the crime is intentional.

Homicide Offenses

· Why do we divide homicide into pieces?  Why not just define homicide as a killing, and then break it up into degrees at the sentencing stage?

· To control the judge’s discretion

· Legislative guidance
· Moral reasons – to distinguish different levels of killing for moral reasons (retributive theory – no undeserved punishment)

· Jury nullification – the murder penalty is very severe, so if we don’t split it up then juries will let lesser violators go free.

· Conscientious Murder – if we don’t distinguish, people have no incentive to not commit the most serious offense; it prevents people from thinking that an accidental killing is on a par with Hannibal Lector’s worst.

· Legislature’s will – for whatever reason, legislatures want to make these categories.

· Two broad categories of homicide:

· MURDER – this requires “malice aforethought” and is generally defined as an unjustified killing manifesting:

· Purpose to cause death; or

· Intent to inflict serious bodily harm; or

· Extreme recklessness, when the risky action manifests so unworthy or immoral a purpose as to suggest a callous indifference to human life; or

· Under the felony-murder rule, a willingness to undertake even a small risk of death where the risky conduct is so unworthy as to establish guilt of a serious felony.

· MANSLAUGHTER – this is homicide without malice and generally is:

· Voluntary Manslaughter – intentional killing that lacks malice because the killer acted “in the heat of  passion” after “adequate provocation,” or in honest but unreasonable belief that the killing was necessary for self-defense; or

· Involuntary Manslaughter – unintentional killing committed recklessly or highly negligently.  Some states split this into two or more categories (such as “reckless murder,” “negligent homicide,” “vehicular homicide”)

· MPC § 210.0 (definitions); § 210.1 (Criminal Homicide); § 210.2 (Murder); § 210.3 (Manslaughter); § 210.4 (Negligent Homicide); § 210.5 (Causing or Aiding Suicide); and § 210.6 (Sentence of Death for Murder)

	Intentional
	Unintentional

	2nd Degree Murder
	Reckless Murder (lower than 2nd Degree Murder)

	1st Degree Murder (the most intentional & purposeful)
	Felony Murder (even if you didn’t have appropriate mental state, you’re still liable provided certain circumstances – ie, during course of a felony)

	Voluntary Manslaughter (where there’s some sort of excuse, like emotional state)
	Involuntary Manslaughter (negligence for sure, sometimes recklessness in different jurisdictions)


Intentional Homicide

· Different states split these categories up differently (for example, NY reserves Murder 1 for cop killers and prison escapees; and CA lifts Murder 2 up to Murder 1 if the killer uses hollow-point bullets.)

1st Degree Murder

· Common Law

· Every jurisdiction sees intent to kill as murder; in most jurisdictions, 1st degree murder is a “pre-meditated” or “deliberate” killing.

· California adheres to the common-law standard of “malice aforethought” (with a few embellishments)

· Under MPC, purposely or knowingly will be murder; MPC follows takes the modern approach in not distinguishing between degrees of murder.

· Sometimes it’s hard to prove intent.  Showing circumstantial evidence that is consistent with an intent to kill, however, may be enough to allow us to infer that intent to kill exists.

· Characteristics of Murder 1:

· Only a short time required for premeditation:  Traditionally, no substantial amount of time needs to elapse between formation of the intent to kill and execution of the killing.  Most modern courts require a reasonable period of time during which deliberation exists, but even this is not a very strict requirement.

· 5 minutes, for example, would be enough for most courts today.

· Evidence of premeditation:  Like any other form of intent, premeditation and deliberation can be shown by circumstantial evidence.  Typical ways of showing that Δ premeditated are:

· Planning activity occurring prior to the killing (such as purchasing the weapon just before the crime)

· Evidence of a “motive” in contrast to a sudden impulse

· A manner of killing so precise that it suggests Δ must have a preconceived design.

· Intoxication as negating deliberation:  If Δ is so intoxicated that he lost the ability to deliberate or premeditate, this may be a defense to 1st Degree Murder (though not a defense to murder generally, such as Murder 2 or Manslaughter.)

· Certain Felony-Murders:  Statutes in some states make some or all felony-murders 1st Degree (typically, those involving rape, robbery, arson & burglary)

2nd Degree Murder
· Murders that aren’t 1st degree, are 2nd degree.  These are typically:

· No premeditation:  Δ in no way planned this or premeditated.

· Intent to seriously injure:  Δ may have premeditated, but his intent wasn’t to kill; his intent was to do serious bodily harm, which is enough for Murder 2 for our purposes

· Reckless indifference:  Δ didn’t intend to kill, but his conduct demonstrated a “callous indifference to the value of human life” or a “depraved and malignant heart”

· Felony-Murders:  Killings committed during the course of felonies other than those specified in 1st Degree Murder statutes (typically, felonies other than rape, robbery, arson and burglary)

Voluntary Manslaughter

· Generally requires an intent to kill, but with a lack of “malice aforethought.”

· “Heat of Passion” manslaughter:  this most common type of manslaughter is where Δ kills while in a “heat of passion” (an extremely angry or disturbed state).  Assuming that facts would otherwise constitute murder, Δ is entitled to a conviction on lesser charge of voluntary manslaughter if he meets four hurdles:

· (a)  Reasonable provocation:  Δ acted in response to a provocation that would have been sufficient to cause a reasonable person to lose his self-control;

· (b)  Δ actually was in a “heat of passion” at the time he acted;

· (c)  No time for reasonable person to “cool off”:  The lapse of time between the provocation and the killing was not great enough that a reasonable person would have “cooled off” (regained his self-control); and

· (d)  Δ had not in fact cooled off by the time he killed.

· Consequences of missing a hurdle:  

· If Δ fails to clear hurdles (a) or (c) above (Δ wasn’t reasonably provoked, or a reasonable person would’ve cooled off by then), Δ will normally be liable for Murder 2 – not Murder 1 – since he will probably be found to have lacked the necessary premeditation.  

· If Δ fails to clear hurdles (b) or (d), however (Δ wasn’t in a heat of passion or had already cooled off), he is likely to be convicted of Murder 1 since his act of killing is in “cold blood.”

· Justification and Excuse issues are raised by mitigating Murder to Manslaughter

· Justification

· Reduces the wrongfulness of the killing from murder to manslaughter

· Retribution theory:  Δ is defending a right or punishing some wrongdoing, although with excessive force or without authority

· Utilitarian theory:  Δ is deterring wrongdoing, ablest with excessive force or without authority.

· Words don’t suffice as provocation; you need some sort of egregious activity or action

· Δ must have some strong evidence that the wrong he claims actually existed (for example, with Monica’s dress as evidence Hillary might have gotten off on Manslaughter for killing President Clinton).

· Excuse

· Not justified

· Retribution:  Δ lost control, we can’t attribute his crime to bad character

· Utilitarian:  we can’t deter people if we (reasonable people) would do the same in the same circumstances.

· MPC – we don’t care whether the event actually occurred; we care more about the mental state (this lends more strength to the excuse)

· Provocation:  Δ’s act must be in response to a provocation that is (a) sufficiently strong that a “reasonable person” would have lost his self-control; and (b) strong enough that Δ in fact did lose his self-control.

· Lost temper:  The provocation need not be enough to cause a reasonable person to kill; it need only be enough that a reasonable person would lose his temper.

· Objective Standard for Emotional Characteristics:  Courts generally don’t recognize the peculiar emotional characteristics of Δ in determining how a reasonable person would act.  (All courts agree that the fact that Δ is unusually bad-tempered, or unusually quick to anger, is not to be taken into account.)

· Particular Categories of Provocation:  Courts have established certain rules, as a matter of law, about what kind of provocation will suffice:

· Battery: more-than-trivial battery.

· Δ initiates:  if Δ initiated aggression that led to battery, he’s not entitled to manslaughter verdict.

· Assault:  If V attempts to commit a more-than-trivial battery on Δ but fails (thereby committing a criminal assault), this is usually sufficient.

· Mutual Combat:  If Δ and V enter a mutual combat, in which neither is the aggressor, most courts will treat this as sufficient provocation for Δ.

· Adultery:  This classic voluntary manslaughter situation is that in which the husband surprises his Wife in the act of adultery with he paramour & kills either the Wife or Paramour.  This is almost always sufficient provocation (but Δ doesn’t have to actually witness adulterous act if there are sufficient circumstances that a reasonable man would conclude this his wife was committing adultery).

· Words alone:  Traditionally, words alone can’t constitute the requisite provocation – no matter how abusive, insulting or harassing, Δ will be guilty of murder, not manslaughter, if he kills in retaliation.

· Words carrying information:  If words convey information, however, this may be sufficient provocation (“I’ve been sleeping with your wife for 6 months, she’s great in bed, & we want you to divorce her so we can get married.”)

· Effect of Mistake:  If Δ reasonably but mistakenly reaches a conclusion which, if accurate, would constitute sufficient provocation, courts will generally allow mitigation to manslaughter.

· “Cooling Time”:  The time between Δ’s discovery of the upsetting facts and his act of killing must be sufficiently short that (1) a reasonable person would not have had time to “cool off” and (2) Δ did not in fact cool off.

· Rekindling:  Even if there’s sufficient cooling-off time, if a new provocation would rekindle the passion of a reasonable person, the cooling-off rule isn’t violated.  This is true even if the new provocation wouldn’t by itself be sufficient to inflame a reasonable person.

· Burden of Proof:  The prosecution does not have to come forward with facts to disprove the possibility of voluntary manslaughter

· Burden of Production:  Instead, it’s up to Δ to produce evidence that the killing occurred in the heat of passion or otherwise qualifies for manslaughter.

· Burden of Persuasion:  Once Δ has produced this evidence, courts are split about who bears the burden or persuasion on the elements of manslaughter, and what the standard of proof is.

· Other kinds of Voluntary Manslaughter:

· “Imperfect” defenses:  Mostly, these other kinds of situations occur where what would otherwise be a complete defense or justification doesn’t exist due to Δ unreasonable mistake.

· Imperfect self-defense:  When Δ killed in self-defense but isn’t entitled to an acquittal since

· He was unreasonably mistaken about the existence of danger;

· He was unreasonably mistaken about need for deadly force; or

· He was the aggressor.

· Imperfect defense of others:

· Same mistakes as above, but in other situations (prevention of crime, necessity, coercion, etc.)

· Mercy killings:  Δ killed to terminate the life of one suffering from a painful and incurable disease.

· Intoxication:  most states don’t permit Δ’s voluntary intoxication to reduce murder to manslaughter.

Policy Questions:  

Why allow a killer to mitigate punishment with a provocation defense?

· MPC commentaries recognize provocation as a “concession to human weakness and perhaps to non-deterrability…”

· This reflects both retributive theory (human weakness / no undeserved punishment) and utilitarian theory (can’t deter a “heat of passion” crime)

Is mitigation of adultery-provoked murder to manslaughter a “male law”?

· Historically, yes it has been.

Jury Nullification:  Juries have always tended to be sympathetic in provocation cases, either reducing the charges to manslaughter or giving an outright acquittal – even at times when the evidence doesn’t warrant it.  This probably reflects the “concession to human weakness” concept better than anything else.

What is a “Reasonable Person”?

· MPC: imputes all of the physical and emotional characteristics of the Δ into the reasonableness test

· Common Law:  strict objective test – imputes only factors such as age, sex and physical disability.

Question of Cultural Relativity

· One’s unique cultural background / beliefs can be imputed into the reasonableness test under the MPC, as well as in CA (see People v. Wu, pp. 415 text, where the cultural defense was used by Δ, a Chinese immigrant who killed her son upon discovering her lover was with another).  In most states, however, a stricter objective test is used.

· Some question whether this is already covered by the subjective “reasonable person” standard that takes into account the defendant’s entire situation…

Unintentional Homicide
· This generally consists of (1) Felony-Murder, (2) Reckless Murder, and (3) Involuntary Manslaughter, and in some states it also includes (4) Negligent Homicide and (5) Vehicular Homicide.

· MPC approach:  Reckless homicide fits into “Manslaughter” (or, if it’s extreme recklessness, even “Murder”) – and there’s no distinction between Involuntary and Voluntary Manslaughter.  “Negligent Homicide” is a distinct category.

Commonwealth v. Welansky (1944)

· Nightclub fire, Δ was responsible for safety of patrons.  The night of the fire, Δ was in hospital and emergency exits were blocked and/or locked by key.

· For recklessness, it has to be a grave danger & it has to be apparent

· There was a slim probability of fire, but a high probability of harm in the unlikely event of fire.  The court measured by net social cost:

· (probability of harm x gravity of harm) – (probability of benefits x gravity of benefits) = net social cost.

· If a reasonable person thinks the net social cost is greater than 0, it’s negligence

· If a reasonable person thinks that the net social cost is way above 0, it’s recklessness

· By way on contrast, the MPC requires that Δ be aware of the risk for it to be recklessness; there’s no way of arbitrarily drawing a line between negligence and recklessness by some other standard.

· If we open up the time frame here, we find some blameworthy acts.

· The key here is negligent homicide.

· This is not deterrable, in general

· In this case, however, negligence is deterrable since a conviction will make others pay more attention to their fire escapes.

Reckless Murder

· The MPC divides up recklessness into two standards:

· One leads to manslaughter

· The tougher standard could get you a murder conviction

· Whether there’s “no socially redeeming purpose” is taken into account.

Commonwealth v. Malone (1946)

· Russian roulette results in death; court convicts since 60% chance of death

· Do we even need him to pull trigger 3 times, or is 1 enough for conviction?

· There’s no redeeming social value in this guy’s actions

· If we’re basing this solely on mental state & we’re right, is there extreme indifference to value of human life?

· Probably not; he’s not even aware there’s a risk since he thinks bullet would not be fired until 4th or 5th shot.

· Russian roulette, in & of itself, seems indicative of extreme indifference.

Felony-Murder Doctrine
· We don’t really know where this came from – no case law – and most felonies used to be capital crimes anyway.

· Generally:  If Δ, while in process of committing certain felonies, kills another (even accidentally), the killing is murder.  In other words, the intent to commit any of certain felonies is sufficient to meet the mens rea requirement for murder

· The only way into the felony murder box is through guilt of the underlying felony; you can be convicted of the underlying felony, then the fact of homicide will be used to upgrade the punishment.

· Accomplice defense: you weren’t armed, you didn’t know anyone else was armed, knowledge that other side (the party you’re robbing) wouldn’t harm anyone.

· MPC says it does away with felony murder, but what about § 210.2(1)(b)?

· Murder if committed in course of or in flight from a felony…

· Common Law and today:  the felony-murder rule was applied at common law, and continues to be applied by almost all states today.

· Dangerous felonies:  Nearly all courts and legislatures restrict application of the doctrine to certain felonies that are considered inherently dangerous.  Typically, these include: robbery, burglary, rape, arson, assault, and kidnapping.

· Rationales for the FM Rule:
· Felony itself is a valid proxy for the level of culpability that we associate with the other forms of murder.  So, if you commit a burglary, that’s just as bad as lying in wait.

· People that are so violent they commit these enumerated, violent felonies, don’t deserve benefit of a refined mens rea analysis; just throw the book at them (retributive argument)

· People who commit violent felonies are encouraged to commit their felonies in a safe and responsible way

· The FM rule deters people from committing enumerated felonies; it adds a significant increment to the deterrence factor by tacking on a significant increase in punishment. (utilitarian argument)

· Traditional Argument for FM rule:  We want the (potential) felon to think that so many unforeseeable things could happen in the commission of this (armed robbery), that it’s possible someone will die as a result of this felony, and so it’s better to avoid the increased possibility of getting caught & convicted on a much higher penalty, so it’s better to not go into that (7-eleven) in the first place and so avoid the felony & possible felony murder.

· Causal relationship:  There must be a causal relationship between the felony and the killing.  First, the felony must in some sense be the “but for” cause of the killing.  Second, the felony must be the proximate cause of the killing.

· Proximate Cause Problem:  For reckless or negligent homicide, Δ’s recklessness or negligence must cause the death.

· “Natural and probable” consequences: the requirement of proximate cause here is usually expressed by saying that Δ is only liable where the death is “natural and probable consequence” of Δ’s felony.  But, the death doesn’t necessarily have to be foreseeable

· People v. Stamp (1969): Δ convicted of 1st degree FM after his robbery caused victim to later die of heart attack.
· Ways of getting the Δs off in Stamp:
· Did they commit the murder in perpetration of the burglary?
· Is this murder an unlawful killing with malice aforethought?
· Is this even a killing? (couldn’t a heart attack just be a hastened natural death?)
· Robberies and gunfights: most commonly, proximate cause questions arise in robberies.
· Robber fires shot: If fatal shot is fired by the robber (even if accidentally), virtually all courts agree that Δ is proximate cause of death, and that FM doctrine should apply.  This is true whether the shot kills the robbery victim or a bystander.
· Victim or police officer kills bystander:  In this case, courts are split as to whether the robber is the proximate cause of death.  California, for instance, does not apply the FM doctrine in any situation where the fatal shot comes from the gun of a person other than the robber.  In other states, the result might depend on whether the robber fired the first shot, so that if the first shot was fired by the victim and struck a bystander, the robber wouldn’t be guilty.
· Robber dies, shot by victim, police officer or other felon:  Some courts are even more reluctant to apply the FM doctrine here, holding that it is intended to protect only innocent persons, not felons.  Where a robber is killed not by one of his cohorts but by the robbery victim of the police, the case for applying the FM rule is the weakest of all.  
· Note on “depraved heart as alternative: in robbery situations, in addition to the possibility of “FM” as a theory, examine possibility of using “depraved heart” as an alternate theory.  For instance, if Δ, while committing a robbery, initiates a gun fight, and a policeman shoots back, killing a bystander, it may be easier to argue that Δ behaved with reckless indifference to the value of human life (thus making him guilty of “depraved heart” murder) than to find that the FM doctrine should apply.
· Accomplice liability of co-felons:  Frequently, the doctrine of FM combines with the rules on accomplice liability.  The net result is that if two or more people work together to commit a felony, and one of them commits a killing during the felony, the others may also be guilty of FM.  In most courts, the “in furtherance” test will be used, making the felons liable if the killing was (1) committed in furtherance of the felony; and (2) a “natural and probable result” of felony.
· “In Commission of” felony:  The FM doctrine applies only to killings which occur “in the commission of” felony.
· Escape:    Generally considered as part of the felony, at least if the killing occurs reasonably close (both in time and place) to the felony itself.

· Problem:  When does the felony end?  How long do we allow the “immediate flight” to go on (for purposes of FM conviction)?

· Killing before felony:  Even if the killing occurs before the underlying felony, the FM doctrine applies if the killing was in some way in furtherance of the felony.

· Felony must be independent of the killing:  For application of the FM doctrine, the felony must be independent of the killing.  For example, Δ intends to punch V in jaw, but not to seriously injure or kill him.  V, while falling from the blow, hits his head on curb and dies.  Even though Δ was committing the felony of battery, this will not be upgraded to FM since the felony wasn’t independent of the killing.)

· MPC Approach:  The MPC doesn’t adopt the FM rule per se; instead, the MPC establishes a rebuttable presumption of “recklessness … manifesting extreme indifference to the value of human life” where Δ is engaged in or is an accomplice to robbery, rape, arson, burglary, kidnapping or felonious escape.  Thus if an unintentional killing occurs during one of these crimes, the prosecution gets to the jury on the issue of “depraved heart” murder.  But Δ is free to rebut the presumption that he acted with reckless indifference to value of human life.  The MPC provision is thus quite different from the usual FM provision, by which Δ is automatically guilty of murder even if he shows he wasn’t reckless with respect to risk of death.

· Limitations:  The easiest way to limit the FM rule is to enumerate the felonies that trigger it.  Another way is to limit based on foreseeability.

· It’s probably best to look at the FM rule from an average jury’s perspective, since putting limits on this rule is a difficult & arbitrary way of trying to evaluate the rule.

· Sometimes we’re so interested in mitigating the harshness of this FM rule that we come up with bad reasoning / argument & analysis.

People v. Washington (1965)

· one of felons is justifiably killed by victim gas station robbery; other felon is charged with FM murder.

· J. Traynor’s argument in this case presents a problem with consistency in FM:

· FM rule can’t apply when non-felon does shooting; the victim shooting your co-felon can’t help you perpetrate (or attempt) the crime…  It’s not enough that the killing was a reasonably foreseeable risk & that robbery can be seen as proximate cause of the killing; the felon or his accomplice must commit the killing themselves, otherwise it’s not committed to perpetrate the crime

· This is known as the “agency” theory of killing that’s not in the perpetration of the felony.

	Case
	Facts
	Protected Person?
	Verdict
	State

	Stamp
	co1 & co2 rob, after crime V dies of heart attack
	Yes
	Guilty
	CA

	Cabaltero
	Farm robbery; co1 shoots co2, do we get co3?
	No
	Guilty
	CA

	Ferlin
	Arson; co1 burns self to death, do we get co2?
	No
	Not guilty
	CA

	Washington
	Robber; V kills co1, do we get co2?
	No
	Not guilty
	CA

	Taylor
	Robbery
	No
	Guilty
	CA

	Hickman
	Burglary; police kill police, do we get co?
	Yes
	Guilty
	IL

	Redline/Thomas
	Police shoot co1
	No
	Not guilty
	PA/CA

	Payne
	Robbery; victim shoots victim during robbery, do we get co?
	Yes
	Guilty
	IL


· “Co” = “co-defendant(s)”

· The Protected Persons rule doesn’t always apply / matter.

Involuntary Manslaughter (IM)

· Generally:  one whose behavior is grossly negligent may be liable for IM if his conduct results in the accidental death of another person.

· Gross Negligence Required:  Nearly all states hold that something more than ordinary tort negligence must be shown before Δ is liable for IM; most states require “gross negligence,” where Δ is shown to have disregarded a very substantial danger not just of bodily harm, but of serious bodily harm or death.

· MPC approach to IM:  The MPC requires that Δ act “recklessly” to be liable for manslaughter.  Negligently causing death is punishable as “negligent homicide.”

· All circumstances considered:  The existence of gross negligence is to be measured in light of all the circumstances.  The social utility of any objective Δ is trying to fulfill is part of the equation.  (for example, Δ kills V, a pedestrian, by driving at 60 mph in a 30 mph residential zone.  Δ’s conduct may be grossly negligent if Δ is out for a pleasure spin, but not if Δ was rushing his critically ill wife to the hospital)

· “Inherently Dangerous” objects:  Where Δ uses an object that is “inherently dangerous,” the courts are quicker to find him guilty of IM.  This is especially true where the accident involves a firearm.

· Δ’s awareness of risk:  Courts are split as to whether Δ may be liable for manslaughter if he was unaware of the risk posed by his conduct (true negligence).  Most courts hold that Δ must have acted with “gross negligence” or recklessness to be guilty of IM.  Thus, awareness is usually required.  The MPC agrees, requiring recklessness.  Under the MPC, a person acts recklessly only when he consciously disregards a substantial and unjustifiable risk.

· Victim’s contributory negligence:  The fact that the victim was contributorily negligent is not a defense to manslaughter.  The victim’s negligence, however, may tend to show that the accident was proximately caused by this action on the victim’s part, rather than by any gross negligence on Δ’s part.

Vehicular Homicide
· Generally:  Many states have defined the lesser crime of vehicular homicide, for cases in which death has occurred as the result of Δ’s poor driving, but where the driving was not reckless or grossly negligent.  (most successful IM cases also involve death by automobile)

· Intoxication statutes:  also, some states have special statutes which make it a crime to cause death by driving while intoxicated.

Negligent Homicide
· Generally:  Some states define the crime of “criminally negligent homicide,” whose penalties are typically less than the penalties for IM.  These statutes are not limited to vehicular deaths (for example, the MPC defines the crime of “negligent homicide,” which  covers cases where Δ behaves with gross negligence, and isn’t aware of the risk posed by his conduct)

Misdemeanor-Manslaughter Rule
· Generally:  Permits conviction for IM when a death occurs accidentally during the commission of a misdemeanor or other unlawful act; this is a step down from felony & from murder.  Most states continue to apply the misdemeanor-manslaughter rule even today.

· Underlying Theory:  The theory behind the rule is that the unlawful act is treated as a substitute for criminal negligence (by analogy to the “negligence per se” doctrine in tort law)

· “Unlawful act” defined:  Any misdemeanor may serve as the basis for misdemeanor-manslaughter doctrine, as may felonies that don’t suffice for the FM doctrine (the most common misdemeanors under this doctrine are simple battery and traffic violations).

· MPC approach:  the MPC rejects the misdemeanor-manslaughter rule in its entirety.  However, under the MPC, the fact that an act is unlawful may be evidence that the act was reckless (the MPC’s mens rea for manslaughter)

· Just like with FM, we don’t care about foreseeability or factual proof, etc.; all we care about is the fact of the misdemeanor, so we’re going to get you on it.

United States v. Walker (1977)

· Guy without license carrying gun, drops it in stairwell, it goes off & kills someone.

· Does it matter that he doesn’t have a license?

· Yes: having a license proves he’s capable of carrying gun in safe manner.

· Under MM rule, it doesn’t matter how you were carrying gun; all that matters is that you were carrying it without a license.  (Not a lot of proof required here)

· Violating gun license law is a proxy for gross negligence or recklessness standard

· Fairness isn’t a problem; we apply rule regardless to whether it’s fair or not

· Deterrence keeps others from committing the misdemeanor

Death Penalty

MPC 210.6: Sentence of Death for Murder; Further Proceedings to Determine Sentence

· Generally: a plain reading of the Constitution allows the DP (& the Bill of Rights doesn’t have any exceptions for the DP); evolving interpretations & morals, however, may not.

· 5th Amendment even says you may be deprived of life so long as Due Process is satisfied.

· Many acceptable 18th century punishments, however, are considered cruel & unusual today: ear-cropping, branding, etc.; can the Court’s ruling that ‘cruel & unusual’ changes with the times be a factor in determining acceptability of DP?

· There’s ambiguity over whether DP has a deterrence value

· A LOT of costs are involved

There are three broad phases of DP application in US history:

· Colonial times to mid-19th Century: DP was automatic for all murders and for certain other felonies (“Automatic DP sentencing”)

· Mid-19th Century to 1972: DP verdict was rendered solely at the discretion of jury

· 1972 to present: DP verdict rendered only after “penalty trial” at which the jury is guided through a series of aggravating & mitigating factors, with the design of taking the discretion out of its hands.  Most states have adopted this approach in the form of “guided discretion” statutes.

Problems with Automatic DP sentencing:

· Doesn’t take into account differences in culpability/blameworthiness between criminals (unfair)

· Jury nullification resulting in acquittals where Δ, otherwise guilty, is a sympathetic character.

Problems with Jury Discretion:

· DP sentences end up being rendered somewhat arbitrarily (no consistency)

· Racial discrimination.

Furman v. Georgia (1972)

· US Supreme Court held that unguided jury discretion in DP sentencing was unconstitutional since it violates the 8th Amendment ban on cruel and unusual punishment; this case effectively struck down all DP schemes in US at the time).  As a result, states could resume DP sentencing only if they designed new capital punishment laws that so restricted or guided jury discretion as to remove arbitrary and discriminatory effects (5-to-4 majority)

· As a result, some states re-enacted automatic DP schemes

· Most states enacted guided discretion statutes

· Supreme Court seems to have misjudged public opinion about DP since most states immediately enacted new DP laws.

Gregg v. Georgia (1976)

· US Supreme Court rejected the argument that DP is in all circumstances unconstitutional under the 8th Amendment.  (Retribution and deterrence are legitimate reasons for allowing DP).  Court also held that the “guided discretion” statutes enacted by states are constitutionally satisfactory solutions to problems of unfettered jury discretion existing before Furman. (7-to-2 majority)

· We don’t care that the DP seems to have arbitrary & discriminatory effects, so long as cases are reviewed in a certain way (“guided discretion”); such guided discretion statutes seem to be prima facie constitutional

· Court generally doesn’t meddle with this issue any more; they stand on their decision in Gregg & won’t grant certoriari in courts of appeals cases

· MPC 210.6 (2) is what is endorsed by Gregg opinion: you need a separate hearing for DP.

Woodson v. North Carolina / Roberts v. Louisiana

· US Supreme Court held that automatic DP statutes are unconstitutional.

Coker v. Georgia (1977)

· US Supreme Court held that DP is unconstitutional for any crime other than murder

MAIN POINT:  DP is constitutional, but only under the guided discretion system.

MPC Approach:

· DP sentence may be imposed by court (sitting w/o jury) or by court and jury.

· DP shall not be imposed unless court/jury finds one of the aggravating circumstances enumerated in § 210.6 (3) and further finds no mitigating factors enumerated in § 210.6 (4) sufficiently substantial to call for leniency.

Aggravating Factors

· Prosecutors can bring out multiple aggravating circumstances during guilt phase of trial, but must take care not to throw out irrelevant factor for fear of prejudicing jury

· If FM rule is used for underlying murder conviction, the same felony cannot be used against Δ in the guilt phase of the trial as an aggravating circumstance.

· Sometimes prosecutors will try to get the pre-meditated murder charge w/o invoking the FM rule, so as to save the felony for use as an aggravating factor

· Most jurisdictions (and the MPC) allow aggravating factors other than those enumerated in the statute to be presented.  Common examples include: hate crimes, characteristics of the victim (for example, if V was a child), terrorist acts, no remorse on part of Δ (usually considered in the reverse as a mitigating factor), psychological evaluations, victim impact statements.

Mitigating Factors

· A relatively minor role played in a FM must not be excluded from the sentencer as a mitigating factor

· Generally, states can’t limit / prohibit mitigating factors that legitimately relate to Δ’s character, prior record, or the circumstances of the offense.

· Lockett said that Δ has right to any possible mitigating factor to help “presume life” for the Δ in a death sentencing trial.
· As for factors that don’t fall within the scope of character, prior record, or circumstances of the offense, courts can limit / prohibit, but are reluctant to do so due to sensitive nature of the proceeding and for fear of being reversed on appeal

· Most common mitigating factors (other than those enumerated in statute): abused / neglected as child, mental illness or insanity, influenced by alcohol / drugs at time of killing

Victim-Race Discrimination / The Baldus Study

· Shows DP assessed in 22% of cases where black Δ kills a white V; but only 3% of cases where white Δ kills a black V.

· Overall, shows that Δs who kill a white person are 4.3 times more likely to get DP than Δs who kill a black person.

· Shows that prosecutors seek (sought) DP in 70% of cases involving a black Δ and white V; but only in 19% of cases involving white Δ and black V.

McCleskey v. Kemp (1987)

· US Supreme Court ignored the Baldus Study statistics in confirming the constitutionality of the guided discretion DP schemes, rejecting McCleskey’s 8th Amendment argument for cruel and unusual punishment and 14th Amendment argument for equal protection.  Court held that Δ could avoid a DP sentence by showing that the jury was motivated by racial prejudice in determining his sentence, but the evidence must be directed at the facts of his particular case.  Therefore, large-scale statistical studies are not permissible as evidence.  (Basic premise: the court was reluctant to strike down the entire DP system in spite of the evidence of racism.  Also, the system / policy itself isn’t racist – only its application is.)

· Court says they can’t decide the issue, let the states decide.  Is this an intellectual opt-out?

· Armed robbery by 4 masked black men in GA convenience store, during which security guard is killed.  Δ McCleskey convicted of Murder 1.

· This case is, in many ways, the end of Constitutional regulation of DP; it cuts down on / truncates such regulation of DP

· Question of deterrence raised: does DP deter to a concurrent or greater extent than a lesser punishment?  Generally, we say yes.

· It protects innocent people from being killed (utilitarian)

· Unlike Furman & Gregg before it, the controversy here in McCleskey is not the procedure of DP trials, but the racially-affected outcome.

· This case is the end of hands-on approach to DP by Court; after this, it’s left to the States.

DEFENSES / EXCULPATION
Justification and Excuse

· Generally:  In both the defense of justification and the defense of excuse, the actor concedes that she has committed a criminal act, accompanied the requisite mens rea for the crime.  Nevertheless, the actor offers a plausible argument of desert or utility as to why she shouldn’t suffer punishment.

· Differences between J & E:

· Wrongfulness:  

· Justification claims that, although the actor fulfilled the definition of the criminal offense, she did no wrong.  

· Excuse claims that the commission of the offense was wrongful, but the circumstances surrounding the act so limited the voluntariness of her conduct that she isn’t morally blameworthy, nor could she have been deterred from acting as she did.

· Legality:  

· Justification: criteria of justification are conduct rules for actors to aid them in making responsible choices.  As such, they are often incorporated in statutes to meet the need that they be publicized.

· Excuse: criteria of excuse are decision rules for courts and juries, because excuses are premised on the actor’s inability to make a responsible choice under the circumstances, and thus the availability of excuse shouldn’t enter into the actor’s decision-making.

· Burden of Proof:

· Justification: most jurisdictions place burden on plaintiff to prove lack of justification beyond a reasonable doubt.

· Excuse: most jurisdictions place burden of proof on Δ to prove that her conduct was excusable by a preponderance of the evidence.

· Third Parties:

· Justification: if Δ’s conduct was justified, then so was the conduct of an accomplice to the same offense (ie, justification extends to 3rd party)

· Excuse: doesn’t extend to 3rd party.  Accomplices must have their own independent excuses to avoid liability.

· In summary:

· Justification: the person did no wrong.

· Excuse: the person did wrong, but that’s okay.

· The modern view of courts (and the MPC) is that no distinctions need to be drawn between justification and excuse – they can be thought of and treated as one concept.  Some courts, however, do see a difference, though this mostly turns on differing levels of compassion under the 2 defenses.

· Main Justification & Excuse Defenses:
· Duress

· Necessity

· Self-Defense

· Defense of others

· Defense of property

· Law enforcement (arrest, prevention of crime and of escape)

· Consent

· Maintenance of domestic authority

· Entrapment

· Effect of Mistake: the effect of a mistake of fact by Δ on the justification/excuse defenses (listed above) has changed over time:

· Traditional view: Δ’s reasonable mistake won’t negate the privilege, but an unreasonable mistake will negate the defense.

· Modern view (& MPC view): So long as Δ genuinely believes (even if unreasonably) that the facts are such that the defense is merited, the defense will stand.  (Exception: if Δ is charged with an act that may be committed “recklessly” or “negligently,” she loses the defense if the mistake was reckless or negligent.)

Self-Defense
· MPC § 3.04 (§§ 3.05, 3.06, 3.07, 3.08 & 3.09 also related)

· § 3.04 (1):  Actor must believe that use of force is immediately necessary (note: nothing about imminent threat) to protect against unlawful force.

· § 3.04 (2):  Limits – Deadly force permitted only faced with death or serious bodily injury, and sometimes there’s a Duty to Retreat.

· As provoker, you can only use self-defense when other person responds with disproportionate force (ie, you hit someone, who pulls a gun & tries to shoot you)

· § 3.09:  Mistake of Law – if you recklessly or negligently believe force is necessary, you can be convicted of an offense for which the necessary mental state is recklessness or negligence.

· Requirements

· Resist unlawful force: Δ must have been resisting the present or imminent use of unlawful force.

· Force must not be excessive: degree of force used by Δ must not have been more than was reasonably necessary to defend against the threatened harm

· Deadly force: force used by Δ may not have been deadly (ie, intended or likely to cause death or serious bodily injury) unless the danger being resisted was also deadly force.

· Aggressor: Δ must not have been the aggressor, unless:

· He was a non-deadly aggressor confronted with the unexpected use of deadly force; or

· He withdrew after his initial aggression, and the other party continued to attack.

· Duty to retreat: Δ must not have been in a position from which he could retreat with complete safety, unless:

· The attack occurred in Δ’s dwelling (MPC includes place of business as well); or

· Δ used only non-deadly force.

· Self-Defense and Effect of Mistake

· Perfect Self-Defense: when a person honestly and correctly believes that another is threatening deadly or grievous bodily harm, he is entitled to defend himself, with deadly force if necessary

· Full Acquittal

· Imperfect Self-Defense: when a person honestly but mistakenly believes that another is threatening deadly or serious bodily injury, and his mistaken belief is unreasonable, he doesn’t have right to self-defense

· Mitigate to manslaughter

· MPC / minority view: a minority of courts (and the MPC) hold that even an unreasonable (but genuine) mistake as to the need for self-defense will protect Δ.  (BUT, if the crime is one that can be committed by a “reckless” or “negligent” state of mind, even under the MPC Δ’s reckless or negligent mistake as to need for self-defense won’t absolve him)

· Intoxication: if the cause of Δ’s unreasonable mistake as to the need for self-defense is his intoxication, all courts agree that the intoxication doesn’t excuse the mistake, and Δ won’t be entitled to claim self-defense.

· Even in courts following the majority “objective” standard for reasonableness of mistake, the standard isn’t completely objective.  Courts generally take Δ’s physical disadvantages into account in determining the reasonableness of his mistake (ie, if Δ is a small woman, and V is a large man, obviously it’s reasonable for Δ to fear harm more readily than if the roles were reversed)  Similarly, courts generally hold that Δ’s past experiences and knowledge are to be taken into account in determining whether Δ’s mistake was a “reasonable” one

People v. Goetz: Δ shot aggressors in subway.  He was allowed to present evidence that he was previously mugged, thus contributing to his belief that danger was likely in present encounter.
· Battered Wife Syndrome: where a woman kills her spouse because she believes this is the only way she can protect herself against on-going battery by him.  Courts generally don’t change the generally-applicable rules of self-defense.
· Standard for “reasonableness”: In a BWS case, the courts try not to allow too much subjectivity into the determination of whether the woman acted reasonably.  Most courts make the test, ‘What would a reasonable woman do in Δ’s situation, taking into account the prior history of abuse, but not taking into account the particular psychology of the woman herself (ie, that she’s unusually depressed, or aggressive, or otherwise different).

In State v. Leidholm, the court allowed expert testimony relating to BWS, but refused to incorporate it into the jury instructions; the court held that the BWS standard involved the same criteria as the “reasonable person” standard (so long as we revise this case’s RP standard to include the Δ’s circumstances)

· The danger isn’t imminent when V is asleep.

· Allowing individual “syndrome defenses, as BWS would be, would tend to lead Δs to have to pick one from a menu of acceptable defenses.

· No duty to retreat because she’s a co-habitant

· Imminence of danger: nearly all courts continue to require in BWS cases, as in other cases, that self-defense be used only where the danger is imminent.  For instance, courts have not modified the traditional requirement of imminent danger to cover situations where the woman’s counter-strike doesn’t come during a physical confrontation.  Thus Δ would probably be convicted of murder for killing her abusing husband, V, in any of the following situations:

· V, after abusing Δ, has gone to sleep, and Δ shoots him while he sleeps;

· Δ waits for V to return home, and kills him immediately, before any kind of argument has arisen; and

· Δ arranges with someone else (at the most extreme, a hired killer) to kill V. (But if the absence of confrontation is merely a momentary lull in the attack – ie, V’s back is temporarily turned, but Δ reasonably believes that the attack will resume any moment – then the requirement of imminence is typically satisfied.

· Battered Child: essentially the same rules apply where a battered child kills the abusive parent or step-parent, typically the father.  Thus many courts allow psychologists to testify about a “battered child’s syndrome.”  But courts apply the imminence requirement in the case of killings by children, just as when the wife is the killer.

· Defense of Others: a person may use force to defend another in roughly the same circumstances that would justify using force in his own defense.

· Requirements:

· Danger to other: Δ must reasonably believe the other person is in imminent danger of unlawful bodily harm

· Degree of force: Δ’s degree of force must not be greater than that which seems reasonably necessary to prevent the harm

· Belief in the other person’s right to use force: Δ must reasonably believe the party being assisted would have the right to use in his own defense the force that Δ proposes to use in assistance.

Necessity

· MPC § 3.02: Justification Generally: Choice of Evils

· Subjective belief it’s necessary

· Objectively balance harm avoided versus harm caused.

· Necessity in the Common Law:  The necessity defense is an excuse.  The basic concept is that the actor’s conduct was not justified, but as a matter of human nature (non-deterrability), it should be excusable because the actor was confronted with a “choice of evils.”  The defense of necessity is almost never allowed when the actor has killed another innocent human being.

· Necessity in the MPC:  The harm or evil sought to be avoided by the actor’s conduct must be greater than that sought to be prevented by the law defining the offense.

· NOTE: if the actor was reckless or negligent in bringing about his “choice of evils,” necessity defense is not available for any offense in which recklessness or negligence is sufficient for culpability.

· Political Necessity:  Trend in most jurisdictions is to allow Δ (usually political protestors) to present evidence, then instruct the jury to ignore it (sometimes they do, sometimes they don’t – either way, it’s a powerful political tool for the prosecutors)

State v. Warshow (1980):  Political demonstrators trespass on nuclear power plant grounds, using necessity to justify their actions; danger from radiation isn’t imminent, however, so Δs guilty.

· Two theories on necessity defense:

· Utilitarian view: greatest good for the greatest number of people.  So, if a utilitarian view is applied to Dudley & Stephens, the sailors’ act would have been excused.

· Kantian view: (Rights analysis) Right to self-autonomy must be protected.  So, if a Kantian view is applied to Dudley & Stephens, the sailors’ act was wrongful and inexcusable.

· Necessity is “the defense of last resort.”

The Queen v. Dudley & Stephens

· Three sailors ate a fourth – the cabin boy – after spending nearly three weeks stranded on a lifeboat in the ocean.  The sailors did not draw lots or otherwise get the boy’s consent, they just decided that if one of them had to go, it should be him (he was the weakest, the other three had families, and he had drunk sea-water).  The sailors were charged with murder and claimed a defense of necessity.  It was found at trial that had the surviving sailors not eaten the boy, they would probably have died.  Nevertheless, the necessity defense was rejected, because temptation doesn’t equal necessity, no matter how great it may be.  The act was immoral and, in the words of the court, “the absolute divorce of law from morality would be of fatal consequence.”  (Also, “to preserve one’s life is, generally speaking, a duty, but it may be the plainest and highest duty to sacrifice it.”)

People v. Unger (1977)

· IL Supreme Court held that necessity defense is available to prison escapees.

· Cites People v. Lovercamp for requisite criteria/conditions for necessity defense to be available to prison escapees:

· Prisoner is faced with specific, imminent threat;

· There is no time for a complaint to prison authorities, or a complaint would be futile;

· There is no time/opportunity to resort to the courts for protection;

· No violence is used towards prison personnel or other innocent persons during the escape; and

· The prisoner immediately reports to proper authorities following the escape.

The “Prison Escape” Issue

· Courts all over the map on the prison escape issue: some allow the necessity defense (Unger), some allow the necessity defense with the Lovercamp conditions, some follow the traditional rule: necessity defense not available under any circumstances.  Some would not allow a necessity defense, but would allow a duress defense.  The best approach to take under the MPC is duress defense (§ 2.09)

· Duress & Necessity: some courts don’t distinguish these two; they simply say that duress is a sub-category of necessity.

· There’s a fluid line to maintain between these two.

· Necessity is a matter of justification: you weighed 2 evils and chose the lesser harm

· Duress is a matter of excuse: you know what you did was wrong, but had no choice.

· Look at Dudley & Stephens again:  was this justification or excuse?  If it’s truly justification, we wouldn’t want to prosecute the Δs but the original saboteur of the boat.

· A good reason to separate out duress and necessity into excuse & justification, therefore, is to get someone who’s the original cause of a sequence of events that lead to harm.

Duress
MPC § 2.09: Duress

· (1) states that a person of reasonable firmness would have been unable to resist.

· (2) reckless or negligent role of Δ in being put into situation of duress.

· A difference exists here with necessity: with necessity, recklessness removes the ability to justify your action whereas negligence doesn’t remove justification; with duress, both nullify your defense.

· (3) A woman cannot claim duress by acting on her husband’s claim.

· (4) Justification under § 3.02 is not precluded by this § of the MPC.

· Generally:  Δ is said to have committed a crime under “duress” if he performed the crime due to a threat of, or use of, force by a third person sufficiently strong that Δ’s will was overcome.  The term applies to force placed upon Δ’s mind, not his body.  Duress differs from the defense of necessity in two important ways:

· Duress always involves a response to a human threat rather than a natural danger; and

· The act is committed in furtherance of rather than in resistance to the criminal project of the aggressor.

· Duress defense doesn’t exist for serious crime (especially murder).

· Elements of Duress:

· Threat: A serious threat by a third person,

· Fear: Which produces a reasonable fear in Δ

· Imminent Danger: That he will suffer immediate or imminent harm

· Unavailable for serious crime:  duress is disallowed if Δ commits a serious crime (such as murder).

Duress in the Common Law: 

· Generally: Duress is an affirmative defense that requires Δ to establish the four elements listed above.  However, the defense of duress is almost never allowed when the actor has killed another innocent human being.

· Reduction of crime: a few states allow duress to reduce the severity of an intentional homicide (ie, from 1st degree, premeditated murder to 2nd degree spur-of-the-moment murder).

· Felony-Murder: Duress is generally accepted as a defense to a charge of FM

· Imminence of threatened harm: Δ must be threatened with imminent or immediate harm; threat of future harm is not sufficient.  But modern courts are more willing to relax this requirement.  (ie, Δ witnesses X kill V.  X phones Δ to say that if Δ testifies against X he will kill Δ after the trial.  Δ lies on the stand to avoid implicating X.  Δ is then charged with perjury.  Traditionally, most courts would not allow Δ to raise the defense of duress, since the threatened harm was not imminent, but a modern court (and the MPC) might not impose this requirement of immediacy.

· Threat directed at person other than Δ: Traditionally, most courts required that the threatened harm be directed at Δ himself, but many courts now recognize the defense where the threat is made against a member of Δ’s family.  (The MPC imposes no requirement at all about who must be threatened.  Rather it imposes the blanket test of whether a person of “reasonable firmness” would be coerced.)

· Δ subjects self to danger: Nearly all courts deny the defense to a Δ who has voluntarily placed himself in a situation where there is a substantial probability that h will be subjected to duress.

Duress in the MPC: 

· Duress is available as an affirmative defense where the threat to Δ was sufficiently great that “a person of reasonable firmness in Δ’s situation would have been unable to resist.” (see MPC § 2.09(1)).  The threat of harm doesn’t necessarily have to be imminent, this is just an element of the “person of reasonable firmness” test.  The defense of duress is allowed in homicide cases.

· NOTE: if actor was reckless or negligent in bringing about the situation, the defense of duress is not available for any offense in which recklessness or negligence is sufficient for culpability.

Insanity

· MPC §§ 4.01, 4.02, 4.03, 4.04, 4.05, 4.06, 4.07, 4.08, 4.09

· NGI : “Not Guilty for reason of Insanity”

· Generally: if Δ can show that he was insane at the time he committed a criminal act, he may be entitled to the verdict of NGI

· Δ must have a disease of the mind so that he’s unaware of the nature or quality of what he’s doing or, if he does know the nature or quality of what he’s doing, he doesn’t know it’s wrong. (it’s all cognitive here; nothing about Δ’s ability to control his actions, but only about his perceptions).

· Mandatory Commitment: if Δ succeeds with the insanity defense, he doesn’t walk out of the courtroom free; in virtually every state, any Δ who succeeds with the insanity defense will be involuntarily committed to a mental institution.

· Rarely Pleaded: as a practical matter, the NGI defense is rarely pleaded

· It’s not successful very often & frequently loses.

· For anything less than murder, the criminal commitment for insanity is greater than for the substantive crime.

· Usually, provocation / mental & emotional distress defenses are also available when the insanity defense is available, and they’re preferable

· When a jury hears NGI, it’s still unlikely to acquit unless they find that Δ is no longer a threat to society & deserves sympathy.

· Mandatory commitment even if NGI gets you off for the underlying crime.

· GBMI (“Guilty But Mentally Ill”):  some states have this middle ground standard, whereby a convicted criminal goes to prison once cured (if at all) to serve out the remainder of his punishment term.

How does the Insanity defense work?
· 2 stages to the trial:

· Guilt Phase (determine whether Δ is G or NG)

· Insanity Phase (mini-trial to determine whether Δ is insane)

· Threshold Inquiry: jury must determine whether Δ had a mental illness, and whether that mental illness was a factor in controlling his conduct.

· Burden of Proof:

· In most states: Δ must prove insanity by a preponderance of the evidence.

· Minority of states / MPC: Once the insanity issue is raised, prosecutor must prove sanity beyond a reasonable doubt

· Federal Standard: Δ must prove insanity with a “clear and convincing evidence” standard.

· Who can raise the insanity issue?  Prosecutor, Δ or the judge (but normally Δ).

· Jury instructions are a matter of controversy: Δ wants to tell jury that if they find NGI, he will be civilly committed and thus society will be protected from further danger.  Otherwise, jury may mistakenly believe that NGI verdict will put Δ back on the streets.  But, most courts don’t allow such a jury instruction.

· Jury nullification: juries typically convict even when they think Δ may be insane (primarily depends on whether they feel sympathetic or not).

· Separate Issue: motions can be made that Δ is incompetent to stand trial.  If incompetent, civil commitment without a trial will be the result.

M’Naghten “right from wrong” test: 

· At least half the states apply this test, which originated in 1843. Δ must show:

· Mental disease or defect: that he suffered a mental disease causing a defect in his reasoning powers; and that, as a result, either

· He didn’t understand the “nature and quality” of his act; or

· He didn’t know that his act was wrong.

· Application of the M’Naghten Rule:

· Example 1: Δ strangles V, his wife, believing that he’s squeezing a lemon.  Even under the relatively strict M’Naghten test, Δ would probably be ruled insane, on the grounds that he didn’t understand the “nature and quality” of his act.

· Example 2: Δ is attracted to bright objects, and therefore shoplifts jewelry constantly, though intellectually he knows that this is morally wrong and also illegal.  Δ isn’t insane under the M’Naghten test, because he understood the nature and quality of his act, and knew that his act was wrong.  The fact that he may have acted only under an “irresistible impulse” is irrelevant under the strict application of the M’Naghten rule.

“Irresistible Impulse” test:

· Many states, including about half of those states that follow the M’Naghten rule, have a second standard by which Δ can establish his insanity: that Δ was unable to control his conduct.  This is sometimes loosely called the “irresistible impulse” defense.

· On the facts of Example 2 above, Δ would be acquitted, because although he understood that it was wrong to shoplift shiny things, he was unable to control his conduct.

MPC Approach

· MPC § 4.01(1) allows Δ to be acquitted if “as a result of mental disease or defect he lacks substantial capacity either to appreciate the criminality of his conduct or to conform his conduct to the requirements of the law.”  Thus Δ wins if he can show either that he didn’t know his conduct was wrong, or that he couldn’t control his conduct.  Essentially, under the MPC approach Δ wins if he satisfies either the M’Naghten test of the irresistible impulse test.

The Federal Standard

· The modern federal standard (in force since 1984) sets a very stringent standard for federal prosecutions.  Δ wins only if “as a result of a severe mental disease or defect, he was unable to appreciate the nature and quality or the wrongfulness of his acts…”  This is essentially the M’Naghten test.  The fact that Δ was unable to conform his conduct to the requirements of the law is irrelevant – in other words, in federal suits, there is no “irresistible impulse” defense.

Rationale for the Insanity Defense:

· Utilitarian view:  One who is unable to appreciate right from wrong is incapable of being deterred.  (Also, no rehabilitative effect can be accomplished by incarceration)

· Retributive view:  One who is incapable of understanding the wrongfulness of his actions is not morally blameworthy, and thus shouldn’t be held responsible for his actions.

INCHOATE CRIMES

· These are crimes that aren’t complete.

· Solicitation (we’ll consider it part of attempt)

· When you ask somebody to do the crime.

· Conspiracy

· An Agreement to do a crime.

· In most jurisdictions, there’s an Overt Act Requirement

· Complicity

· (not really a separate crime, rather a way of committing a crime)

· When you commit a crime with someone else, but aren’t necessarily the one who does the actual crime.

· Attempt

· Some sort of actual attempt to commit a crime.

ATTEMPT
MPC §§ 5.01, 5.05

· Rejects the concept of limiting punishment for mere attempts, except for the most serious crimes (ie, Murder 1 is busted down to Murder 2)

· Juries are more likely to nullify in serious crimes, anyway

· By contrast, the old Common Law would make most attempts mere misdemeanors

· Murder 2 penalty would be 30 years, Murder 2 attempt would be 15 years

· Generally:  Failure in an effort to cause (or, conceivably risk) harm to a person; a.k.a. “inept malevolence.”  To be held liable for criminal attempt, Δ must exhibit mental culpability.  Also, since the word “attempt” implies intent, usually an intent to cause harm is required.

· Should we punish attempt?

· PROS:

· Retributivist view:

· Δ exhibits bad moral character

· Only luck prevented harm from occurring

· Utilitarian view

· Maximizes deterrence

· Incapacitates bad guys (for the benefit of society)

· CONS:

· Retributivist view:

· Amounts to punishing ‘evil thoughts’

· No harm done (ie, ‘no harm no foul’)

· Not specific enough (can lead to unjust punishment)

· Utilitarian view:

· Vagueness of conduct could frustrate proponents’ aim of enhancing certainty of punishment.

· Punishment of Attempted Crimes
· The criminal law compromise

· Punish attempt somewhat less than completed crimes (NOTE: most states haven’t adopted the MPC provision below)

· Prevent punishment for mere ‘evil thoughts’ by stressing the need for some significant conduct manifesting the ‘bad thoughts’

· The MPC Approach (§ 5.05)

· Attempt is treated and punished as a crime of the same grade and degree as the most serious offense that is attempted.  The exceptions to this rule are that attempts to commit capital crimes and 1st degree felonies are punished as 2nd degree felonies.

· Juries are most likely to nullify in serious crimes.

· Two requirements:  for most attempt statutes, there are two principal requirements, corresponding to the mens rea and the actus reus:

· Mental state:  first, Δ must have had a mental state sufficient to satisfy the mens rea requirement of the substantive crime itself.  Typically, Δ will intend to commit the crime.  But if a mental state less than intent (ie, recklessness) suffices for the substantive crime, there may be instances where this same less-than-intent mental state will suffice for the attempted commission of that crime.

· Act requirement:  second, Δ must be shown to have committed some overt act in furtherance of his plan of criminality.  A leading modern view, that of the MPC, is that the act must constitute a “substantial step” in a course of conduct planned to culminate in the commission of the crime, but only if the substantial step is “strongly corroborative” of Δ’s criminal purpose. (see MPC § 5.01 (1)(c))

· Remember: In cases where we can’t get attempt, consider “reckless endangerment” (MPC § 211.2)

Mental State
· Intent is usually required.  Generally, Δ will be liable for attempt only if he intended to do acts which, had they been carried out, would have resulted in the commission of that crime.  E.g., Δ hits V in jaw, intending only to slightly injure V.  Instead, V suffers serious injuries due to hemophilia, but recovers.  Δ won’t be liable for attempted murder, even though he came close to killing V; this is because Δ is liable for attempted murder only if he had the necessary mental state for actual murder (ie, an intent to kill or an intent to do serious bodily injury).
· Specific Crime.  Furthermore, Δ must have attempted to commit an act which would constitute the same crime as he is charged with attempting.
· Knowledge of Likely Consequences.  Nor is it enough that Δ knew that certain consequences were highly likely to result from his act.  BUT, if it is shown that Δ knew that a certain result was “substantially certain” to occur, then this may be enough to meet the intent requirement, even though Δ didn’t desire that result to occur.
· Crimes defined by recklessness / negligence / strict liability.  Ordinarily, there can be no attempt to commit a crime defined in terms of recklessness or negligence or strict liability.  This is clearly true as to crimes defined in terms of recklessly or negligently bringing about a certain result – there can be no attempt liability for these crimes.
· In most jurisdictions, you cannot attempt to cause a result without intending to cause the result.
· But in some jurisdictions, you may be liable for attempting to recklessly cause a result that is attended by a circumstance; you intended the result while reckless as to the presence of the circumstance.
State v. Lyerla
· Lyerla is chased in his car by truck with three girls.  Scared, he fires 3 shots into their truck, killing one girl & missing other two.  Charges brought on 2nd degree murder & attempted 2nd degree murder.

· Court overturns attempt convictions because mens rea required by state law was recklessness.

· Lyerla can’t attempt to be reckless.

· Dissent points out that, had he successfully killed the other 2 girls, he would have been guilty of murder; so, why should he escape liability for attempt?  He had the necessary mens rea & a failure, which constitutes attempt.

· Most states, however, hold that recklessness (and negligence) can’t be attempted.

· Intent as to surrounding circumstances.  It is probably not necessary that Δ’s intent encompass all of the surrounding circumstances that are elements of the crime.  [ie, a federal statute makes it a federal crime to kill an FBI agent.  Case law demonstrates that for the completed crime, it’s enough that Δ was reckless or even negligent with respect to the victim’s identity.  Δ tries to shoot V (an FBI agent) to death, but misses; Δ recklessly disregarded the chance that V might be an FBI agent.  Probably, Δ may be found guilty of attempted killing of an FBI agent.]
· MPC Approach.  The MPC requires “purpose” for conduct-based crimes (see § 5.01 (1)(a)) and “purpose” or “knowledge” for result-based crimes (§ 5.01 (1)(b))
Act Requirement

· The problem.  All courts agree that Δ cannot be convicted of attempt merely for thinking evil thoughts, or plotting in his mind to commit a crime.  Thus all courts agree that Δ must have committed some “overt act” in furtherance of his plan of criminality.  But courts disagree about what sort of act will suffice.  In essence, the question is where to draw the line between mere preparation and attempt.
· Various approaches.  There are various tests that courts have used to decide whether Δ’s act was sufficient to constitute attempt liability.
· “Last Step” or Proximity Test

· Were your actions proximate to the intended crime / were you close to completing the crime?
· Indispensable Element Test

· Probable desistance / is there anything necessary to the crime that’s not in the actor’s control?  If so, we acquit actor. (ie, you intend to kill with a gun, but don’t have a gun)
· “But-For Interruption” Test

· Without interruption, would the crime continue?  Would the crime be completed but-for interference?
· Abnormal Step Test

· Is there some boundary line actor crosses that a law-abiding citizen wouldn’t cross?
· Unequivocality Test

· Actor’s conduct manifests an intent to commit a crime.
· The MPC “Substantial Step” test.
· If, under the circumstances as Δ believes them to be:
· There occurs “an act or omission constituting a substantial step in a course of conduct planned to culminate in the commission of the crime”; and
· The act is “strongly corroborative” of the actor’s criminal purpose.
· The MPC enumerates seven types of conduct that, without negativing the sufficiency of other conduct, are considered to be sufficient as a matter of law that Δ’s act was strongly corroborative of his criminal purpose (§ 5.01 (2)(a))
· The MPC’s “substantial step” test is a popular one; about half of the states, and two-thirds of the federal circuits, now use something like this test.
Abandonment

· Generally:  Where Δ is charged with an attempted crime, most courts accept the defense of abandonment, a.k.a. renunciation.  To establish this defense, Δ must show that he voluntarily abandoned his attempt before completion of the substantive crime (ie, Δ decides to shoot V when V emerges from house.  Δ hides in bushes with a loaded gun, but changes his mind and goes home before V comes out of the house.  Δ is then arrested and charged with attempted murder.  Most courts would acquit Δ since he voluntarily abandoned his plan before completing it – even though abandonment came after Δ took sufficient overt acts that he could have been arrested for an attempt right before the renunciation.)
· NOTE:  we only talk about abandonment once Δ crosses the preparation line and is punishable for attempt.

· Voluntariness.  All courts accepting the defense of abandonment require that the abandonment be “voluntary.”  So, if Δ learns something at the last minute that leads him to believe he’ll be caught, the abandonment is generally not deemed voluntary.  BUT, if Δ abandons due to a general fear of apprehension that isn’t linked to any particular threat or event, his abandonment will probably be deemed voluntary.

· Other special circumstances.  

· Postponement:  If Δ merely postpones his plan, because the scheduled time proves less advantageous than he thought it would be, this doesn’t constitute a voluntary abandonment.

· Dissuasion by victim:  Similarly, if Δ’s renunciation is the result of dissuasion by the victim, it will probably be deemed involuntary.

· In practice, the abandonment defense is applied stringently, and rarely produces an acquittal.  Many jurisdictions don’t allow the defense at all.

· Why allow the abandonment defense?
· Provides an incentive for people to abandon their attempts to commit crime

· If Δ abandons on own volition, then the necessary mens rea doesn’t exist.

· In the case of the MPC, the abandonment defense is necessary because the preparation line is drawn at a point much farther along in the preparation-attempt continuum. (§ 5.01 (4))

Attempt-Like Crimes

· Some substantive crimes punish incomplete or “inchoate” behavior.  If Δ intends to commit acts which, if completed, would constitute one of these inchoate crimes, Δ may raise the defense that he can’t be convicted of “an attempt to commit a crime which is itself an attempt.”  This defense, however, is only occasionally successful.

Impossibility
· The impossibility defense is raised where Δ has done everything in his power to accomplish the result he desires but, due to external circumstances, no substantive crime has been committed.  Most variants of the defense are unsuccessful today, but it is still important to be able to recognize situations where the defense might plausibly be raised.  There are four different types of impossibility tests:

· Factual Impossibility.  Δ guilty if his act increased likelihood of a crime being committed.  (A claim of factual impossibility arises out of Δ mistake concerning an issue of fact.  Δ in effect says, “I made a mistake of fact.  Had the facts been as I believed them to be, there would have been a crime.  But under the true facts, my attempt to commit a crime could not possibly have succeeded.”)

· NOTE:  factual impossibility creates liability even though mistake of fact does not; the defense of factual impossibility is rejected by all modern courts and by the MPC.  Impossibility is no defense in those cases where, had the facts been as Δ believed them to be, there would have been a crime.  (ie, Δ attempts to poison X with a substance Δ believes is arsenic, but which is in fact sugar.)

· Legal Impossibility.  Crime is impossible if completed act wouldn’t be criminal.  (A different sort of defense arises where Δ is mistaken about how an offense is defined.  That is, Δ engages in conduct which he believes is forbidden by statute, but Δ has misunderstood the meaning of the statute.  Here, Δ will be acquitted – the defense of “true legal impossibility” is a successful one.)  You can recognize the situation giving rise to “true legal impossibility” defense by looking for situations where, even had the facts been as Δ supposed them to be, no crime would have been committed.

· NOTE the symmetry between legal impossibility and mistake of law: legal impossibility doesn’t create liability even though mistake of law does. (ie, Δ obtains a check for $2.50, alters the numbers in the to read “$12.50,” but doesn’t change the written portion of the check.  Because the crime of forgery is defined as the material alteration of an instrument, and the numerals are considered an immaterial part of a check, Δ will be acquitted of attempted forgery)

· If you think smuggling bagels into the country is illegal, and do it anyway, we won’t convict you because the underlying act isn’t criminal, despite your having a criminal mental state.

· Rational Motivation Test / Objective Equivocality Test.  Δ is guilty if knowledge that act was not punishable would eliminate the incentive to commit it.

· Part of this depends on deterrence theory.

· We’re looking only at rationally-motivated actors here, also.

· If knowing a pocket was empty would change your motivation to pick the pocket, you’re bad & we’d convict you of attempt.

· Subjective Test / MPC Test.  Δ is guilty of an attempt if & only if the act Δ believed he was committing – or wished to commit – is a punishable crime.

· What was Δ trying to do in picking a pocket?  Steal money – guilty!

· MPC eliminates distinction between Legal & Factual Impossibilities

· “Inherent” Impossibility.  If Δ’s act is, to a reasonable observer, so far-fetched that it had no probability of success, Δ may be able to successfully assert the defense of “inherent impossibility.”  The MPC authorizes a conviction in such cases, but also allows conviction of a lesser grade or degree, or in extreme circumstances even a dismissal, if the conduct charged “is so inherently unlikely to result or culminate in a commission of a crime that neither such conduct nor the actor presents a public danger…”  (ie, the Haitian witch doctor with voodoo dolls.)

· Difficulty between attempts and completed offenses.  Mistakes of fact are traditionally a defense, while mistakes of law are not; the opposite is true when we look at acts that aren’t completed.

	Character
	Thinks
	Is
	Category
	Result

	George
	Not Stolen
	Stolen
	Mistake/fact
	NG

	Jerry
	Stolen
	Not Stolen
	Factual Impossibility
	G

	Kramer
	Not crime
	Crime
	Mistake of law
	G

	Elaine
	Crime
	Not crime
	Legal impossibility
	NG


George doesn’t think he’s committing a crime, doesn’t know the goods are stolen, so has no culpability.

Jerry thinks he’s committing a crime; factual impossibility with necessary mens rea means you’re guilty.

Kramer doesn’t think what he’s doing is a crime (knowingly receiving stolen goods), but it is; ignorance of law is no excuse.

Elaine thinks what she was doing is a crime, but in fact it wasn’t; legal impossibility = NG.

· So, depending on how you write the facts, the distinction between legal & factual impossibility disappears and isn’t that useful.

· MPC has same effect by basing everything on mental state.

· Under MPC, we only excuse cases where person was actually doing nothing wrong (the so-called ‘imaginary crimes’); otherwise, we care only about mental state.

Solicitation
· MPC §§ 5.02, 5.04, 5.05

· Generally:  The common-law crime of solicitation occurs when one requests or encourages another to perform a criminal act, regardless of whether the latter agrees.  The main utility of the crime is that it allows punishment of the solicitor even if the person who is requested to commit the crime refuses.

· No overt act required.  The crime of solicitation is never construed so as to require an overt act; as soon as Δ makes a request or proposal, the crime is complete.

· Communication not received.  Courts disagree about whether Δ can be convicted of solicitation where he attempts to communicate his criminal proposal, but the proposal is never received.  The MPC imposes liability in this “failed communication” situation (§ 5.02 (2)).  Generally, assume that uncommunicated solicitation is punishable.

· Mens Rea.  Of course, a proposal or request made in jest won’t be enough to constitute liability for solicitation.  The MPC requires that the communication be made with purpose.  (§ 5.02 (1))

· Renunciation.  Some courts allow the defense that the solicitor voluntarily renounced his crime; the MPC allows the defense of renunciation if Δ prevents the commission of the crime, and does so voluntarily.  (§ 5.02 (3))

· Solicitation as an attempted crime.  If all Δ has done is to request or encourage another to commit a crime (“bare” solicitation), this is not enough to make Δ guilty of an attempt to commit the object crime.  However, if Δ has gone further, by making extensive preparations with or on behalf of the solicitee, or otherwise making overt acts, this may be enough to convict him of both solicitation and an attempt to commit the crime. (even if the solicitee refuses to participate). (MPC § 5.01 (2)(g)).

· Punishment.  For purposes of grading and punishment, the MPC treats solicitation the same way it treats the substantive crime being solicited, except that capital crimes and 1st degree felonies are punishable as 2nd degree felonies. (§ 5.05).  

· Problems with Solicitation.

· Are we really comfortable with the judicial system’s ability to distinguish between “just talk” and real intent/purpose?

· Proximity:  If I suggest we kill Bob, but you do it 10 yrs later, I’m liable.

· Coded solicitations:  You don’t have to use specific language to solicit.

· Incitement:  MPC has no defense for political speech.  Also, a lot can be coded in a speech.

COMPLICITY

Accessorial Act

· MPC §§ 2.06, 5.01 (3)

· Common Law versus Modern Law.  
· The Lingo.  Modern courts and statutes dispense with common-law designations like “principal in the first degree,” “accessory before the fact,” “accessory after the fact,” etc.  Instead, modern courts and statutes usually refer only to two different types of criminal actors: “accomplices” and “principals.”
· Significance of distinction.  Relatively little turns today on the distinction between accomplice and principal; the philosophy is that people who assist with the commission of a crime are just as culpable as the principal offender and, therefore, equally punishable.  Historically, the main significance of the distinction was that generally, the accomplice may not be convicted unless the prosecution also proves that the principal is guilty of the substantive crime in question.  BUT, today this is no longer the case; an accomplice can be convicted before a principal, so long as there is minimum proof that another person committed an offense.
· Physical Presence.  At common law, “physical presence” at the scene of the crime was required to constitute liability under a theory of complicity.  Most courts today, however, don’t require physical presence.
· Complicity itself isn’t a crime; it’s merely a way of committing a crime (ie, it is impossible to be charged with complicity, but one can be charged with a substantive crime under a theory of complicity.)
The Act Requirement

· Liability for Aiding and Abetting.  The key principle of accomplice liability is that one who aids, abets, encourages or assists another to commit a crime, will himself be liable for that crime.
· Words alone may be enough.  Words, by themselves, may be enough to constitute the requisite link between accomplice and principal – if the words constituted encouragement and approval of the crime, and thereby assisted commission of the crime, then the speaker is liable even if he did not perform any physical acts.
· Presence at crime scene not required.  One can be an accomplice even without ever being present at the crime scene.  That is, the requisite encouragement, assistance, etc., may all take place before the actual occasion on which the crime takes place.
· Presence not sufficient.  Conversely, mere presence at the scene of the crime is not, by itself, sufficient to make one an accomplice.  The prosecution must also show that Δ was at the crime scene for the purpose of approving and encouraging commission of the offense.  BUT, Δ’s presence at the crime scene can, of course, be used as circumstantial evidence that Δ encouraged or assisted the crime.
· Failure to intervene.  Normally, the mere fact that Δ failed to intervene to prevent the crime will not make him an accomplice, even if the intervention could have been accomplished easily. (ie, A and B, who are good friends, walk down a city street together.  B decides to shoplift a ring from a sidewalk vendor.  A remains silent, when he could easily have dissuaded B.  A is not an accomplice to theft of the ring.)
· Duty to intervene.  There are a few situations, however, where Δ has an affirmative legal duty to intervene.  If he fails to exercise this duty, he may be an accomplice. (ie, under general legal principles, both parents have an affirmative duty to safeguard the welfare of their child.  Mother severely beats Child while Father remains silent.  Father is probably an accomplice to battery or child abuse, because he had an affirmative duty to protect Child and failed to carry out that duty) (ie, State v. Walden)
· Aid not a contributory factor.  Suppose that Δ gives assistance in furtherance of a crime, but the assistance turns out not to have been necessary.  In this situation, Δ is generally guilty – as long as Δ intended to aid the crime, and took acts or spoke words in furtherance of this goal, the fact that the crime would probably have been carried out anyway will be irrelevant. (ie, State v. Tally)
· Attempts to aid where no crime occurs.  If Δ attempts to give aid, but the substantive crime never takes place because the principal is unsuccessful, Δ may be liable for an attempt. (ie, A gives B a gun with which to shoot V, and encourages B to do so.  B shoots at V, but misses.  A and B are both guilty of attempted murder.)
· Crime not attempted by the principal:  If, on the other hand, the principal does not even attempt the crime, most courts will not hold Δ guilty of even the crime of attempt on an accomplice theory.  BUT, Δ is probably guilty of the crime of “solicitation,” and a minority of courts might hold him guilty of attempt. (ie, A tries to persuade B to murder V, and gives B a gun to do so.  B turns A into the police, rather than trying to kill V.  In most states, A is not liable for attempted murder on an accomplice theory, but may be liable for criminal solicitation.  A few states, and the MPC, would hold Δ liable for attempted murder on these facts.)  (MPC § 5.01(3))
· Conspiracy as meeting the act requirement.  Some cases, especially older ones, hold that if Δ is found to have been in a conspiracy with another, he is automatically liable for any crimes committed by the other in furtherance of the conspiracy.  BUT, the modern view (and that of MPC) is that the act of joining a conspiracy is not, by itself, enough to make one an accomplice to all crimes carried out by any conspirator in furtherance of the conspiracy.  But even in courts following this modern view, membership in the conspiracy will be strong evidence that Δ gave the other conspirators the required assistance or encouragement in the commission of the crimes that were the object of the conspiracy.
· NOTE:  No prior agreement is necessary for liability as an accomplice (ie, Δ sees A running out of store with a bag of money, and a security guard chasing him.  Δ trips the security guard, thereby aiding A in his escape.  Can we get Δ for complicity?  Yes – Δ will argue that he simply dislikes security guards, but this isn’t persuasive.  His actions speak for his intent.
State v. Ochoa:  during a mob brawl, sheriff is in gunfight with 2 gunmen, while Δs attack deputy sheriff & effectively keep him on ground and unable to help the sheriff while the other 2 gunmen kill the sheriff.  2 of Δs are convicted of complicity killing the sheriff.

· Rule:  Before an accused can become liable as an aider / abettor, he must share the criminal intent of the principal.  As long as there is a “community of purpose,” an express agreement between the parties does not have to exist.  Evidence of aiding and abetting can consist of acts, conduct, words, signs, or by any means sufficient to incite, encourage, or instigate commission of the offense or calculated to make known that commission of an offense already undertaken has the aider’s support and approval.
· Here, once the first shots were fired, the Δs understood that lethal force was being used and yet they continued to attack and incapacitate the deputy.
· Today, we could also convict these Δs under the Felony-Murder Rule.
Causation Question:  Liability for aiding in a failed attempt violates all notions of causation – but the MPC is much more concerned with mens rea.

Mens Rea 
(what was he thinking?)

· Generally:  In most jurisdictions (and the MPC), for Δ to be liable as an accomplice, the prosecution must generally show the following about Δ’s mental state:
· That Δ had the purpose (intent) to aid/abet the facilitation of the crime; and

· That Δ had the mental state necessary for the crime actually committed by the principal.

· Must have purpose to further crime.  The first requirement listed above means that it isn’t enough that Δ intends acts which have the effect of inducing another person to commit a crime – Δ must have the purpose of helping bring that crime about. (ie, Δ writes to X, “You wife is sleeping with V.”  X, enraged, kills V.  Δ doesn’t have the requisite mental state for accomplice liability for murder or manslaughter merely by virtue of intending to write the letter; the prosecution must also show that Δ intended to encourage X to kill V.)

· Must have mens rea for crime actually committed.  Δ must be shown to have the mens rea for the underlying crime.  This, if the person assisted commits a different crime from that intended by Δ, Δ has no liability. (ie, Δ believes that X will commit a burglary, and wants to help X do so.  Δ procures a weapon for X, and drives X to crime scene.  However, what Δ doesn’t know is that X has planned all along to use weapon to frighten and rape V.  X carries out this scheme, but Δ isn’t an accomplice to rape because he didn’t have the mens rea; that is, he didn’t intend to cause unconsensual sex.  The fact that Δ may have had the mens rea for burglary or robbery is irrelevant to the rape charge, though Δ might be held liable for attempted burglary or attempted robbery on these facts.)

· Police undercover agents.  Where a police undercover agent helps bring about a crime by a suspect, the agent will usually have a valid defense based on his lack of the appropriate mental state. 

· Knowledge, but not intent, as to criminal result.  Watch out!  The most important thing to watch out for regarding the mental state for accomplice is the situation where Δ knows that his conduct will encourage or assist another person in committing a crime, but Δ doesn’t intend or desire to bring about that criminal result.  Most courts hold that Δ is not an accomplice in this “knowledge but not intent” situation. (ie, X asks friend Δ for a ride to a particular address.  X is dressed all in black, and Δ knows that X has previously committed burglary.  Δ doesn’t desire that X commit burglary, but figures “If I don’t give X a ride, someone else will, so I might as well stay on his good side.”  Δ drives X to site, and X burgles the site.  Δ is not guilty of burglary on an accomplice theory because mere knowledge of X’s purpose is not enough – Δ must be shown to have intended or desired to help X commit the crime.)

· Assistance with crime of recklessness or negligence.  If the underlying crime is not one that requires intent, but merely recklessness or negligence, some courts hold Δ liable as an accomplice upon a mere showing that Δ was reckless or negligent concerning the risk that the principal would commit the crime.  Thus, if Δ lends his car to one he knows to be drunk, and the driver kills or wounds a pedestrian, some courts find Δ liable as an accomplice to manslaughter or battery.  On these facts, Δ has had the mental state sufficient for IM or battery, so a court may – but won’t necessarily – hold that Δ’s lack of intent to bring about the death or injury to another is irrelevant.

· BUT, this theory was rejected in State v. Etzweiler, where Δ gave car keys to friend, who drove drunk & killed someone.
· Had this been his friend’s car, maybe we could’ve gotten him on omission of legal duty (as a co-adventurer, or maybe status – friend)
· MPC Approach to Mens Rea

· Does Δ have purpose to promote or facilitate the commission of the crime?
· When causing a particular result is an element of an offense, accomplice must have the kind of culpability (if any), with respect to that result, sufficient for the commission of the offense. (§ 2.06 (4)).
Renunciation / Abandonment

· Withdrawal as a defense.  One who has given aid or encouragement prior to a crime may withdraw and thus avoid accomplice liability; that is, withdrawal is generally a defense to accomplice liability (in contrast to conspiracy, where it is usually not a defense to the conspiracy charge itself, merely to substantive crimes later committed).  The withdrawal will only be effective if Δ has undone the effects of his assistance or encouragement.
· Effect of Aid must be Undone.  It is not enough that Δ has a subjective change of heart, and gives no further assistance prior to the crime; he must, at the very least, make it clear to the other party that he is repudiating his aid/encouragement.
· Verbal Withdrawal Not Always Enough.  If Δ’s aid has been only verbal, he may be able to withdraw merely by stating to the “principal” that he now withdraws and disapproves of the project.  But if Δ’s assistance has been more tangible, he probably has to take affirmative action to undo his effects. (ie, where Δ supplies a gun to X, it probably wouldn’t be enough for Δ to say to X, “I think the robbery is a bad idea” while letting X keep the gun; Δ probably has to get the gun back.)
· Warning to Authorities.  Alternatively, Δ can almost always make an effective withdrawal by warning the authorities prior to commission of the crime.
· Not required that crime be thwarted.  Regardless of the means used to withdraw, it is not necessary that Δ actually thwart the crime.
· MPC Approach (§ 2.06(6)):  Δ is not liable as an accomplice if, prior to the commission of the crime, he terminates his complicity and:
· Wholly deprives his aid of effectiveness in the commission of the crime; or
· Gives timely warning to the law enforcement authorities or otherwise makes a proper effort to prevent the commission of the crime.
Relations of Parties

· An accomplice can be convicted even though the principal can’t, as long as there is minimum proof that another person committed a substantive offense.

· Hypos: Can we charge accomplice liability if:
· The principal is excused?

· Yes, doesn’t matter (also applies to mitigation for provocation)

· The principal is justified?

· No: you can’t be guilty of a crime for encouraging someone to do the right thing

· The principal lacks mens rea?

· Yes (a.k.a., “perpetrator by means”)  (MPC § 2.06 (2)(a)): when the actor is both the “but for” and the proximate cause of proscribed conduct, the law will impute criminal liability to one person for the innocent actions of another.

· The principal and accomplice have different mental states?

· Yes (see Pendry brothers case, where one brother is acquitted on mental disturbance defense, while other doesn’t present this defense)

· The principal commits no crime (either didn’t or couldn’t)?

· Yes (majority view)  (see the parental kidnapping example in State v. Simplot: true custodial parent can’t be guilty of kidnapping, but an accomplice (the friendly neighbor, or the uncle who helps) can be; there’s no transferal of legal rights to complicit parties.)

CONSPIRACY

Nature of Conspiracy

MPC §§  5.03, 5.04, 5.05

Unlike complicity, conspiracy is a crime in & of itself.  And, unlike attempt, conspiracy doesn’t need to be linked to a substantive crime. (ie, the bar on this one is really low)

· Conspiracy versus Attempt:

· Conspiracy requires an agreement and an overt act.

· Attempt requires an act that constitutes more than preparation.

· Can Δ be punished for both conspiracy and attempt?

· Most courts say yes, so long as the conditions of the Blockburger Test are met.

· Blockburger Test: if each requires proof of a fact that the other does not, then liability for both may be established (to determine whether two offenses are sufficiently distinguishable to permit the imposition of cumulative punishment).

· Tinghitella Test: after eliminating evidence necessary to support one charge, is enough evidence left to support the remaining charge?(to determine whether Δ was punished more than once).

· 13 states and the MPC hold that one may not be held liable for multiple inchoate crimes.

· Different conspiracies for different jurisdictions.  There’s one real big tension in conspiracy law between the MPC and Federal law.  The MPC is skeptical of conspiracy and takes a limiting view of it (no multiple charges, it’s an underlying part of other crimes rather than a crime in itself…).  Federal law, however, seems vaguely totalitarian (Blockburger test…) and most conspiracies are white-collar (securities, etc.)

· Definition of “conspiracy”: the common-law crime of conspiracy is defined as an agreement between two or more persons to do either an unlawful act or a lawful act by unlawful means.  Generally, the prosecution must show the following elements:

· Agreement.  An agreement between two or more persons.

· Objective.  A goal to carry out an act that is either illegal or legal but accomplished by unlawful means.

· Overt Act.  Most states require that an overt act be committed in furtherance of the conspiracy by one of the conspirators.

· The “Overt Act” Requirement.  At common law, the crime of conspiracy is complete as soon as the agreement has been made.  About half the states, however, statutorily require there be some Overt Act in furtherance of the conspiracy.

· MPC limits requirement.  The MPC limits the overt act requirement to non-serious crimes; for 1st and 2nd degree felonies, conspiracy under the MPC can be proved without this overt act. (§ 5.03(5)).

· Kind of act required.  The overt act, where required, may be any act which is taken in furtherance of the conspiracy; this doesn’t have to be an act that is criminal in itself – even a mere act of preparation will be sufficient.

· Act of one attributable to all.  Even in states requiring an overt act, it’s not necessary that each participant in the conspiracy commit an overt act; instead, so long as the overt act requirement applies, then an act by one person will impute to the entire conspiratorial group.

· May a Δ be liable for both a conspiracy and the underlying, substantive crime?  

· Most courts say yes: the commission of a substantive offense and a conspiracy to commit an offense are separate and distinct offenses (see Callanan v. U.S.).  Furthermore, cumulative sentencing is usually allowed, but the MPC won’t allow this.

· Why is a partnership in crime more dangerous than an individual contemplating crime alone? (answers found in Callanan opinion)

· Increased likelihood of success as a group.

· Decreased possibility that individuals involved will back down.

· Makes possible the commission of more complex crimes.

· Increases likelihood that other crimes unrelated to the main criminal objective will be committed (increasing overall danger).

· So what does our conspiracy law do?  And why have it?
· Heightened liability for those who join together for joint criminal activity

· Theory behind this: it’s harder to control mobs than single people

· Broadened theory for complicity/accessorial liability.

· Procedural advantages (hearsay, venue, joinder, statute of limitations)

· Punishment.  For purposes of grading and punishment, the MPC (§ 5.05) treats conspiracy the same way it treats the substantive crime that’s the object of the conspiracy – except for capital crimes and 1st degree felonies, which are punishable as felonies of 2nd degree.

The Agreement

What constitutes an agreement?

· “Meeting of the Minds” not required.  The essence of a conspiracy is an agreement for the joint pursuit of unlawful ends.  However, no true “meeting of the minds” is necessary – all that is needed is that the parties communicate to each other in some way their intention to pursue a joint objective.

· Implied Agreement.  Words aren’t necessary; each party may, by his actions alone, make it clear to the other that they will pursue a common objective (ie, A is in process of mugging V when B comes along and pins V to ground.  A conspiracy to commit robbery could be found on these facts, even though there was no spoken communication between A and B.)

· Notice the difference here with accomplice law: to be liable for aiding as an accomplice, it’s not necessary that the principal “know” of the aid, but for conspiracy, the principal must know.

· Also, words are enough; if you just say the words, you’re already guilty.  

· With solicitation or encouragement, I can ask others to participate, but there’s no conspiracy until they agree.

· Proof by Circumstantial Evidence.  The prosecution may prove agreement by mere circumstantial evidence; it may show that the parties committed acts in circumstances strongly suggesting there must have been a common plan (ie, V – a politician – is riding in a motorcade down a crowded city street.  A and B both simultaneously shoot at V.  The fact that both shot simultaneously would be strong, and admissible, evidence that A and B had agreed to jointly kill V, and would thus support prosecution of the two for conspiracy to commit murder.)

· Aiding and Abetting.  Suppose A and B conspire to commit a crime.  C then aids & abets them but never explicitly agrees with A and B that he’s helping them.  It’s clear C will be liable for the crime if A and B actually commit the crime.  But if A and B never actually commit the crime, courts are split over whether C, as a mere aider/abettor, is also liable for conspiracy to commit the crime.

· The MPC holds that a person doesn’t become a co-conspirator merely by aiding/abetting the conspirators, if he himself doesn’t reach agreement with them (which differs from complicity, where the principal doesn’t have to be aware of the efforts of the aider/abettor).

· Parties don’t agree to commit object crime.  Although there must be an agreement, it isn’t necessary that each conspirator agree to commit the substantive object crime(s).  A particular Δ may be a conspirator even though he agreed to help only in the planning stages.

· Feigned Agreement.  Courts disagree about the proper result where one of the parties to a “conspiracy” is merely feigning his agreement.  The problem typically arises where one of the parties is secretly an undercover agent. (ie, A and B agree to rob a bank.  B is secretly an undercover agent, and never has any intention of committing the robbery.  In fact, B makes sure that the FBI is present at the bank, and A is arrested when he and B show up.  Courts disagree whether the requisite “agreement” between A and B took place.)

· Traditional view (common law).  The common-law view is that there is no agreement, and therefore no conspiracy.  Thus on the facts of the above example, A couldn’t be charged with conspiracy to commit a bank robbery.  This traditional view is sometimes called the “bilateral” view, in that the agreement must be bilateral if either party is to be bound.

· Modern view.  The modern view, however, is that, regardless of one party’s lack of subjective intent to carry out the object crime, the other party may nonetheless be convicted of conspiracy.

· MPC view.  The MPC agrees with the modern view and follows a “unilateral” approach to conspiracy – a given individual is liable for conspiracy if he “agrees with another person or persons,” whether or not the other person is really part of the plan.

· The unknown co-conspirator.  Under the MPC, parties don’t necessarily have to know the identity of their co-conspirators in order to be liable for conspiracy – so long as there’s a connecting third-party conspirator. (§ 5.03(2))

· Withdrawal.

· In the Common Law
· You don’t have to notify all the co-conspirators.

· You don’t have to dissuade others from purpose.

· Withdrawal doesn’t negate responsibility for acts accomplished before his act of withdrawing; all it does is place a time limit on what he can be charged on, based on when the acts underlying those charges occurred.

· Under the MPC.  Withdrawal is only a defense when Δ withdraws and then thwarts the success of the conspiracy.

· One problem: just what’s meant by “thwart”?  Stopping the success of the crime yourself, or by calling cops?

· Other standards.  In Attempt, you need a complete & voluntary renunciation.  In Complicity, you need to terminate your complicity and then either (1) stop the action or (2) call the police.

· Combine this rule with Pinkerton.  When you withdraw, you are liable for the things you agreed to AND the Pinkerton acts/results that happened before you withdrew.

The Mens Rea of Conspiracy

· Intent to commit object crime.  Normally, the conspirators must have agreed to commit a crime.  It is then universally held that each of the conspirators must be shown to have had at least the mental state required for the object crime.

· Must have intent to achieve objective.  Also, where the substantive crime is defined in terms of causing a harmful result (ie, result-based crime), for conspiracy to commit that crime the conspirators must have intended to bring about that result.  This is true even though the intent isn’t necessary for conviction of the substantive crime (ie, A and B plan to blow up a building by exploding a bomb.  They know there are people inside that will likely die.  If the bomb goes off and kills V, A and B are guilty of his murder even though they didn’t intend to kill V – one form of murder is the “depraved heart” or “reckless indifference to the value of human life” kind.  BUT, A and B are not guilty of conspiracy to kill V since they didn’t have an affirmative intent to bring about V’s death.)

· Crime of Recklessness or Negligence.  It’s probably also the case that there can be no conspiracy to commit a crime that’s defined in terms of recklessly or negligently causing a particular result.

· Attendant Circumstances.  But where the substantive crime contains some elements relating to attendant circumstances surrounding the crime, and strict liability applies to those attendant circumstances, then two people may be convicted of conspiracy even though they had no knowledge or intent regarding the surrounding circumstances.  Elements relating to federal jurisdiction illustrate this problem. (ie, it’s a federal crime to assault a federal officer engaged in the performance of his duties.  Cases on this crime hold that Δ need not be aware that his victim was a federal officer to be held guilty of the federal offense.  So, if Δ1 and Δ2 orally agree to attack V, thinking he’s a rival drug dealer when in fact he’s a federal officer, they can be convicted of conspiracy to assault a federal officer.  This is because V’s status as such is merely an attendant circumstance, as to which intent need not be shown.  See U.S. v. Feola, where Δs plan to pass off suger as heroin & run with money & back-up plan is to assault other parties – who they don’t know to be federal officers).

· NOTE:  courts go all over the map on this issue.

Supplying Goods / Services

· Generally:  the Δs must be shown to have intended to further a criminal objective.  It’s not enough for the prosecution to show that Δ supplied goods or services with knowledge that his supplies might enable others to pursue a criminal objective.  Instead, the supplier must desire to further the criminal objective.  On the other hand, this desire or intent can be shown by circumstantial evidence.

· “Stake in venture”.  For instance, the requisite desire to further the criminal objective may be shown circumstantially by the fact that the supplier in some sense acquired a stake in the venture.  (ie, Δ and S agree that if S supplies Δ with equipment to make an illegal still, Δ will pay S 10% profits from the illegal liquor operations.)

· No legitimate use:  The supplier is more likely to be found to be found to be a participant in a conspiracy if the substance he sold was one that could only have been used for illegal purposes (ie, S supplies Δs with horse-racing information of benefit only to a book-makers, in a state where book-making is illegal).
· Inflated charges:  The fact that the supplier is charging his criminal purchasers an inflated price compared with the cost of the items if sold for legal purposes, is evidence of intent.

· Large proportion of sales:  If sales to criminal purchasers represents a large portion of the supplier’s overall sales of the item, the supplier is more likely to be held to have had the requisite intent.

· Serious Crime:  The more serious the crime, the more likely it is that the supplier’s participation will be found to be part of the conspiracy.

· Knowledge must be specific.  The supplier’s knowledge must be fairly specific.  (ie, S supplies Δ with a gun.  If S knows Δ will be using the gun for “some crime,” S is probably not liable.  However, if S knows Δ will use gun to rob Wells Fargo Bank, then S is much more likely to be held as part of a conspiracy.)

· Lauria Rule.  In California, the court has held that the supplier merely needs to have knowledge of the buyer’s intended illegal activity and intent to promote or cooperate in the illegal activity and intent to promote or cooperate in the furtherance of the criminal objective (see People v. Lauria, where Δ runs telephone answering service & has known prostitute clients.)

· MPC Approach.  The MPC has no provisions for suppliers of goods and services.  It holds all to the same standard: purpose to facilitate or promote the commission of the crime.

Special Mens Rea Problems of Conspiracy

· Mistake of law.  Some courts have enunciated a “corrupt motive” doctrine where, if a Δ makes a mistake of governing law, this exculpates the Δ on the conspiracy charge though it doesn’t exculpate on the substantive crime itself.

· “Nonpurposeful conspiracy”.  How can you conspire to be reckless or negligent?  Cases go both ways…  Imagine two drivers agree to a drag race – which is dangerous for pedestrians; are the drivers guilty of a conspiracy to commit involuntary manslaughter, even if they don’t hit anyone?  The MPC says you need purpose…

· Conspiracy in the heat of passion.  Some courts say that provocation diminishes culpability for the crime, but not for the agreement; if you have the mens rea of purpose for the agreement, you’re guilty of conspiracy.

· Impossibility.  Factual impossibility doesn’t preclude a conspiracy charge.

The Incidents of Conspiracy

· Substantive liability for crimes of other conspirators.  The most frequently-tested aspect of conspiracy law relates to a member’s liability for the substantive crimes committed by other members of the conspiracy.

· Aiding and Abetting.  Normally, each conspirator “aids and abets” the others in furtherance of the aims of the conspiracy.  Where this is the case, a Δ who ha aided and abetted one of the others in accomplishing a particular substantive crime will be liable for that substantive crime – this is not a result having anything to do with conspiracy law, but is instead merely a product of the general rules about accomplice liability (discussed infra).

· Substantive liability without “aiding and abetting”.  The more difficult question arises where A and B conspire to commit a crime, and B commits additional crimes “in furtherance” of the conspiracy, but without the direct assistance of A.  Does A, by his mere membership in the conspiracy, become liable for these additional crimes by B in furtherance of the conspiracy?

· Pinkerton Rule:  The traditional “ common law” view is that each member of a conspiracy, by virtue of his membership alone, is liable for reasonably foreseeable crimes committed by the others in “furtherance” of the conspiracy.  Conspirators are liable for all criminal acts of other conspirators that are (1) in furtherance of the conspiracy, (2) within its scope, and (3) reasonably foreseeable as a consequence of the agreement.

· Pinkerton goes way past / is much broader than complicity liability.

· Juries tend to nullify harsh effects of conspiracy and sort cases by common sense (even without a Pinkerton standard).

· MPC throws out Pinkerton.

· Many Due Process claims filed against Pinkerton, but denied.

· One huge problem with Pinkerton is arbitrary enforcement.

· Modern / MPC view:  Modern courts (and the MPC), however, are less likely to hold that mere membership in the conspiracy, without anything more, automatically makes each member liable for substantive crimes committed by any other member in furtherance of the conspiracy.

Four procedural reasons prosecutors love conspiracy charges.

· Hearsay is permissible in 3 exceptional cases: (1) excited utterance, (2) last dying words, and (3) statements by co-conspirators.

· Joinder allows prosecutor to join Δs before proving the conspiracy, by simply alleging its existence.

· Venue allows a lot of leeway.

· Statute of Limitations generally runs, not from time of the initial agreement, but from the time of the last overt act in furtherance of the conspiracy.

Three ways of making one vicariously liable for the act(s) of another:

· Pinkerton Rule (for co-conspirators)

· Aiding and abetting

· Felony-murder doctrine

Parties to & Objects of Conspiracy

· Bilateral conspiracies: two people must actually agree.

· Unilateral conspiracies: look at individual culpability on the agreement.

The Plurality Requirement
· Significance of the PR:  A conspiracy necessarily involves two or more persons; this is called the “plurality” requirement.

· Wharton’s Rule.  Under the common-law Wharton’s Rule, where a substantive offense is defined so as to necessarily require more than one person, a prosecution for the substantive offense must be brought, rather than a conspiracy prosecution.  The classic examples are adultery, incest, bigamy and dueling crimes.  BUT, a key exception to Wharton’s Rule is that there is no bar to a conspiracy conviction where there were more participants than were logically necessary to complete the crime.

· MPC view.  The MPC completely rejects Wharton’s Rule, but does provide that one may not be convicted of both a substantive crime and a conspiracy to commit that crime.

· Inconsistent disposition.  Look out for situations where one or more members of the alleged conspiracy are not convicted – does this prevent the conviction of others?  Let’s assume that there are only two purported members, A and B.

· Acquittal:  Where A and B are tried in the same proceeding, and A is acquitted, all courts agree that B must also be acquitted.  But if the two are tried in separate proceedings, courts are split; most courts today hold that A’s acquittal doesn’t require B’s release.  The MPC, as a result of its “unilateral” approach, follows the majority rule of not requiring consistency where separate trials occur.

· One conspirator not tried:  If A is not brought to justice at all, this won’t prevent conviction of B (assuming the prosecution shows during B’s trial that A and B participated in an agreement).

· “Wheel” conspiracies.  In a “wheel” or “circle” conspiracy, a “ring leader” participates with each of the conspirators, but these conspirators deal only with the ring leader, not with each other.  “Community of Interest” test”:  In the “wheel” situation, there can either be a single large conspiracy covering the entire wheel, or a series of smaller conspiracies, each involving the “hub” (the ring leader) and a single spoke (an individual who works with the ring leader).  There will be a single conspiracy only if two requirements are met:

· each spoke knows that the other spokes exist (though not necessarily the identity of those other spokes); and

· the various spokes have, and realize they have, a “community of interest.”

· “Chain” conspiracies.  In a “chain” conspiracy, there is a distribution chain of a commodity (usually drugs).  As with “wheel” conspiracies, the main determinant of whether there is a single or multiple conspiracies is whether all the participants have a “community of interest.” (ie, smugglers import illegal drugs; they sell those drugs to middlemen, who distribute them to retailers, who sell them to addicts.  If all members of the conspiracy knew of the others’ existence, and regarded themselves as being engaged in a single distribution venture, then a court might hold that there was a single conspiracy.)

RICO Statute & the Frontier of Conspiracy

· What is RICO?

· Racketeer Influenced and Corrupt Organization Act (R.I.C.O.)
· Avowed purpose “to seek the eradication of organized crime in the United States by strengthening the legal tools in the evidence-gathering process, by establishing new penal prohibitions, and by providing enhanced sanctions and new remedies to deal with the unlawful activities of those engaged in organized crime.”
· You violate RICO by (1) participating (2) in the conduct of an enterprise (3) through a pattern (4) of racketeering.
· Participation is hard to define.  The ‘enterprise’ doesn’t need to be commercial (it can be political, etc.).
· What is a pattern?

· 2 or more crimes in 10 years (sometimes the crimes have to be related, sometimes not)

· The pattern must have some connection to the enterprise.

· Why prosecutors love RICO.

· Easy basis for federal jurisdiction.

· Sentences are a lot higher (1 year jacked up to 20)

· Mandatory financial & seizure penalties (may include forfeiture / seizure of property – even before the trial).

· Judges will accept broad definition of an ‘enterprise.’

· 3 new crimes:
· Acquiring (1962a) – acquisition of an interest…
· Managing (1962b)
· Conspiracy to do acquiring or managing (1962d) – doesn’t require 2 or more crimes in 10 years, but only a conspiracy to do the crimes.
· Why academics hate RICO.

· No core act is being punished, but only a course of conduct over a potentially long period of time.  It basically amounts to a status crime – punishment for “being a criminal.”  Defies traditional doctrine.
· Why can RICO be valuable?

· Mandatory financial penalties.
· Allows us to get criminals that we would otherwise not be able to touch (ie, crime lords who insulate themselves from the substantive crimes)
· Judges are willing to accept broad definitions of what constitutes organized crime.
· Civil RICO.

· Provisions allow private individuals to sue under the RICO statutes (really weird)
· How RICO differs from conventional criminal law.
· Broader: Δ doesn’t have to be in contact with or have knowledge of other participants in the criminal enterprise (or be able to infer their existence); all you have to be is linked to the conspiracy.

· Narrower: requires 2 or more crimes.

· Broader: conspiracy provision requires no criminal acts.

· Broader: Pinkerton Rule – members can be liable for all criminal acts of the organization.

NOTE: RICO can be evidenced solely by devices that are designed to insulate the institution.

United States v. Neapolitan holding: You may conspire to conspire.  If that seems like a double inchoate crime, so be it.

